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CURRENT TOPICS 


Cruelty and Incompatibility 

THE courts seem to have said ‘‘ thus far and no further ’ 
in regard to the law of divorce on cruelty grounds. Having 
decided that nagging and, by way of contrast, periods of 
complete silence can both be cruelty, they draw the line when 
mere incompatibility rears its ugly head, however cruel the 
unintended outcome may prove to be. Two examples 
occurred last week, one before the Court of Appeal in Draper 
v. Draper (The Times, 28th October) in which a refusal by 
Mr. Commissioner GRAZEBROOK to grant a decree of divorce 
to a husband on the ground of his wife’s incurable insanity 
since 1947 was reversed by the Court of Appeal (the Lorp 
CHIEF JusTICE, Hopson, L.J., and ValsEy, J.). The 
Commissioner had held that the petitioner’s conduct had 
conduced to his wife’s insanity, the conduct being that he 
had gambled and got into debt. Lord Goddard commented : 
“Next it will be said that if a man with a highly neurotic 
wife goes and plays golf every week-end, it is conduct 
conducing to her insanity.” In Smith v. Smith, before 
Mr. Commissioner BLANCO-WHITE on 29th October, a wife 
complained that her husband, who was a civil servant, 
made a hobby of leading a dance band at night, with the result 
that he was always out in the evenings. The Commissioner, 
in dismissing the wife’s petition on the ground of cruelty 
and aduitery and granting the husband’s petition on the 
ground of desertion, said: ‘‘ Wives must put up with their 
husbands’ hobbies. Although a husband with a hobby 
is not the easiest man with whom to live, both husband and 
wife must act reasonably. Ifa man is an eminent politician, 
it is no doubt distressing to his wife if he spends all the week 
in the House of Commons, and then spends the week-end 
making speeches. If he is a first-class tennis player, it is no 
doubt a nuisance to have him going from one tournament to 
another.”’ 

Crown Lands 

A COMMITTEE to examine the present arrangements for 
the administration of Crown lands is to be set up under the 
chairmanship of Sir MALCOLM TRUSTRAM EVE, Q.C. This 
was announced from 10 Downing Street on 29th October, 
but it had, in fact, been foreshadowed as a result of the 
Crichel Down inquiry, by Sir THomAs DUGDALE in his speech 
in the Commons on 24th June, 1954, and again in his resigna- 
tion speech as Minister of Agriculture on 20th July, 1954. 
The Committee is also to report whether changes in the 
administration should be introduced. Up to last June the 
amount of land owned by the Crown and administered by 
the Commissioners of Crown Lands as trustees was about 
370,000 acres. The income is surrendered to Parliament 
in exchange for the Civil List, and the Commissioners’ statutes 
oblige them to invest money in their hands in buying land, 
subject to Treasury sanction. The Commissioners’ business 
is conducted by a Permanent Commissioner who refers on 
major matters to the Minister, and not to the Commissioners, 
who never, in fact, meet as a body. The announcement also 
stated that Sir OsMuUND CLEVERLY is returning to the post of 
Permanent Commissioner as from 1st November, 1954, having 
previously occupied the office from 1941 to 1952. 
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Legal Aid and the Doctors 


WHETHER or not doctors, owing to the peculiar risks 
inherent in their work, should be placed in a special category 
as regards actions of negligence, as some recent comments in 
the Press appear to suggest, the points raised by Mr. S. 
COCHRANE SHANKS, President of the Medical Defence Union, 
in his letter in The Times of 26th October, merit close 
consideration. He said that the number of claims referred 
by the Medical Defence Union to its solicitors in 1947 was 
forty-nine. In 1953 it was ninety-one. Of the total claims 
during this period the union settled without going to court 
or lost in the courts only in one-third. In the remaining two- 
thirds the plaintiff either abandoned the claim or lost it. 
As the plaintiff was now legally aided in about 80 per cent. 
of all cases, the successful defendant was usually unable to 
recover any of his costs. The legal aid scheme, he continued, 
makes proper and desirable provision for the impecunious 
plaintiff, but the question arises whether it should not be 
extended to cover the taxed costs of a successful defendant 
when the plaintiff is legally aided. Alternatively, he wrote, 
there might be adopted in England the practice which already 
obtains in Scotland of allowing a prospective defendant, 
through his solicitor, to submit evidence as to why a certificate 
of legal aid should not be granted to the plaintiff. 


Bankruptcy and Prosperity 

“More people are going bankrupt’’ a Daily Express 
leader writer announced last week, and he went on to ask 
himself whether that was a bad sign. ‘‘ Not at all’’ he 
concluded. ‘It is a sign of growing competition, a mark 
of the return of an era of freedom in which the inefficient 
must go under and the resourceful survive and_ prosper. 
That is all to the national good.’’ According to the writer 
there were 2,719 bankruptcies last year. The ready assump- 
tion that bankruptcies are due to inefficiency of one sort or 
another, and that the necessary process of sorting out those 
who can stand up in the battle of the strong from the weaklings 
who must go to the wall is the cause of bankruptcies, is 
simply not borne out by the facts. Official receivers and 
trustees, who are accustomed to study bankrupts’ records 
and report on them, know that the causes of bankruptcy, 
like those of crime and of divorce, are multiple and not 
simple. Inefficiency may account for a few bankruptcies, 
but dishonesty, rash speculation, extravagant living, and not 
infrequently overwhelming misfortune, or all combined, 
bring about most of them. Let leader writers and others 
make no mistake about it—bankruptcy, like crime and 
divorce, is not to the national good. It cuts at the roots 
of commercial good faith, on which true prosperity depends, 
and it causes severe injury to others. 


Seasonable Flashback 


WHEN a lawyer hears the appeal broadcast at this time 
of the year for insistence on care in the handling of fireworks, 
he no doubt thinks instinctively of Scott v. Shepherd, the 
squib case, in which the delightful prank of one infant was 
held to have resulted directly in the injuries sustained by 
another infant, notwithstanding that two adults, successively 
prompted by the pinch of circumstance, had taken a hand 
in forging the chain of causation. There are, indeed, special 
hazards of Guy Fawkes Day. Not a few solicitors will no 
doubt become concerned in the next few weeks in fresh cases 
which might not have arisen but for the human habit of 
endeavouring to surprise one’s companions by making a 
small packet of explosive do exactly what everybody knows 
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it will do. But not all firework law turns on personal injuries. 
The noise and other concomitants of a pyrotechnical display 
are capable of constituting a nuisance. So far as records 
go, the 5th of November seems to be Toleration Day, and 
the steadily extending surrounding period a close season for 
spoil-sports. It was in the summer that there occurred in 
Wolverhampton those fétes on Monday and Friday evenings, 
“with music, dancing and fireworks (omitting the fireworks 
on Fridays),’’ against which Vice-Chancellor Page Wood 
granted a perpetual injunction in Walker v. Brewster (1867), 
L.R. 5 Eq. 25. The court confessed to a strong opinion that 
a powerful brass band of eighteen performers playing for 
several hours twice a week within a hundred yards of a 
gentleman’s house was a nuisance which it would restrain, 
and ‘“‘a still clearer opinion’’ that the noise of fireworks 
and falling rocket sticks was a serious nuisance. Moreover, 
in the neighbourhood of a populous town, the letting off of 
fireworks and the performance of powerful bands would 
collect together crowds as a necessary and not merely a 
probable consequence. Nowadays we take our rockets 
without music. 


Length of Speeches 


ONE of those old beliefs that die hard is the theory that 
lawyers have “ the gift of the gab ’’ and that anyone who has 
the gift ought to be a lawyer, if not a politician or a trade union 
leader. After a few years of practice the intelligent advocate 
learns that his highest skill is not in standing up and speaking 
up, but in shutting up where necessary, and in recognising 
the frequent occasions when it is necessary. The limitations 
of relevance and admissibility, as well as the requirements 
of tact in court, make the “ filibustering’’ lawyer non- 
existent, if indeed he ever did exist, in this country. Bearing 
in mind these severe restrictions, we do not withhold our 
admiration when a leader manages to hold a court spellbound 
for several days, with intervals, of course, for sleep and 
refreshment for both orator and audience. Such exploits 
rank with those of the performers who dive, heavily manacled 
and fettered, into deep and turbulent waters. Nevertheless, 
more public admiration is accorded to such as Mr. KEVIN 
SHEEHAN, who broke the world “ marathon’”’ record of 
thirty-six hours by speaking without a stop for 127 hours last 
week in a ballroom in Oldham. Mr. Sheehan was not 
restricted by anything more severe than the laws concerning 
insulting language, defamation, obscenity and blasphemy, 
and his talk did not have to be relevant to anything in 
particular. In its way, as a physical exercise, it was impres- 
sive, and a cut above the exploits of the fasting men and pole 
squatters. But knowing what we do, we reserve our admira- 
tion for the giant who can keep a court interested in a speech 
that lasts more than a day, and contains nothing but what is 
relevant, logical and persuasive. 


“Straws in my Wig” 


RicHARD Roe’s edited selection of his articles—taken 
mainly from his column ‘‘ Here and There ’’—has now made 
its appearance, and already a number of his admirers have 
added this collection of modern legal essays to their libraries. 
In this permanent form, with the addition of full-page illustra- 
tions by Ropin Harpy, they make even more attractive 
reading than in the necessarily austerer pages of the JOURNAL. 
Typography and layout have received special care and the 
result is a volume of unusual appeal at a modest price, and 
we are sure that most, if not all, our readers will take delight 
in having “Straws in My Wig”’ at hand for the leisure 
moments. 
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ESTATE DUTY APPEALS 


Ir is well known that where a dispute exists as to whether, 
as a matter of law, estate duty is or is not payable, that 
dispute is to be resolved by a summons in the Chancery 
Division ; but often a dispute is concerned not with whether 
duty should be paid but with the valuation of the estate or 
of some particular part of it, and it is this latter type of appeal 
with which this article is concerned. It is first necessary to 
make a distinction between questions involving the value of 
real or leasehold property and those involving the value of 
any other sort of property. 


Property other than land 

In this case, as, for example, a dispute as to the value of 
unquoted shares, the appeal procedure is governed by the 
linance Act, 1894, s. 10, and the appeal lies to the Chancery 
Division or, alternatively, where the value of the property, 
in respect of which the dispute arises, as alleged by the 
Commissioners, does not exceed £10,000, the appeal can, if 
the appellant wishes, be heard by the county court for the 
place where the appellant resides or the property is situate. 
This latter provision does not seem to be very widely known, 
and it may often be that it will provide a convenient method 
of disposing of disputes with the Estate Duty Office which 
may in the end be cheaper than an interminable correspondence 
of the sort which so often emerges in this type of dispute. 

Where the matter is brought before the High Court there 
is no appeal from that court except with the leave of that 
court or of the Court of Appeal ; where, however, the dispute 
is taken to the county court it is provided by the Finance 
Act, 1896, s. 22, that either party may appeal from that 
court’s decision to the Court of Appeal. 

Under s. 10 (1) and (4) of the 1894 Act an appellant must 
either pay the duty before launching the appeal or, 
alternatively, satisfy the court that such payment would 
impose hardship upon him, and obtain leave to appeal upon 
giving security for its payment. If the court finds that duty 
so paid is to be refunded the court may order that it should 
hear interest at 3 per cent. per annum and, conversely, if 
duty has remained unpaid on the giving of security and if 
such duty is in fact found to be payable the court may order 
that it too shall bear interest at 3 per cent. per annum. 

There have not lately been many instances of such appeals 
in the reports, but an interesting one is to be found in the 
case of Re Holt, deceased [1953] 1 W.L.R. 1488; 97 Sor. J. 
876. This was a dispute as to the proper valuation of 
ordinary shares in a private company where the articles of 
association imposed various restrictions on transfers, and it 
well illustrates the great difficulties in arriving at such 
valuation. Danckwerts, J., said, at p. 1492 :— 

‘‘ [ must enter a dim world peopled by the indeterminate 
spirits of fictitious or unborn sales. It is necessary to 
assume the prophetic vision of a prospective purchaser at 
the moment of the death of the deceased, and firmly to 
reject the wisdom which might be provided by. the knowledge 
of subsequent events.”’ 

The judgment provides an interesting illustration of the type 
of expert evidence which may be relevant in a case of that 
sort. It appears from the report at [1953] 2 All E.R. 1499 
that the Crown had originally claimed duty on a value of 
£3 per share, but the Commissioners subsequently determined 
the value at 34s. per share and were prepared at the hearing 
to accept a figure of 25s. per share. The taxpayers had 


originally contended for 11s. 3d. but ultimately offered a 
figure of 17s. 2d., and in the event it was decided that the 
shares should be taken to be worth 19s. each. Leave to 
appeal to the Court of Appeal was refused. 


Disputes as to value of land 

By the combined effect of the Finance (1909-10) Act, 
1910, ss. 60 (3) and 33, and the Lands Tribunal Act, 1949, 
s. 3, in the case of a dispute over the value of any real or 
leasehold property an appeal lies not to the High Court or 
to the county court, but to the Lands Tribunal. The 
procedure for such an appeal is regulated by the Lands 
Tribunal Act, 1949, s. 3, and rules which have been made 
thereunder (S.I. 1949 No. 2263). By the Lands Tribunal 
Act, 1949, s. 3 (4), the decision of the Lands Tribunal is 
final subject to a right of appeal to the Court of Appeal by 
way of case stated upon a point of law. 

It is but rarely that such an appeal is reported, but an 
interesting example is to be found in the case of Crossley v. 
C.1.R., which was heard in Manchester in March, 1954, and 
is reported at 47 R. & I.T. 622. The question there to be 
determined was the proper valuation as at the 22nd January, 
1950, of a house, garage and summerhouse situated on 1} acres 
of land in the Langdale Valley in Westmorland. It was 
found that the property might well be described as a holiday 
or week-end cottage, although it appears from the report 
that it was a cottage of a somewhat elaborate nature. An 
experienced valuer had estimated its value, on behalf of the 
taxpayers, on the basis of 22} years purchase of an estimated 
rental, doubling the figure so arrived at to allow for the 
vacant possession element : an estimated net rental of 4100 
having been found, that calculation produced a figure of £4,500. 
Immediately after the death on the 22nd January, 1950, the 
appellant, Mr. Crossley, was in occupation of the property 
but was rather undecided whether to live there permanently 
or whether to let it on short holiday tenancies, returning 
there from time to time as he might desire: be that as it 
may, he was then unwilling to dispose of it. In July, 1950, 
a purchaser who said she was extremely anxious to acquire 
the property offered the appellant first £5,000, then £6,000 
and finally £7,000. 

The appellant did not at first accept even that offer, but 
meanwhile his employers suggested that he should transfer 
himself to London. This, of course, entirely altéred the 
situation, and he accepted the purchaser’s offer and sold at 
£7,000. Now it is to be observed that that price emerged 
only because of the existence, in July, of an eager buyer and 
an unwilling seller. If the buyer, who was not in the offing 
in January, had not been extremely anxious to buy and, 
apparently, wealthy enough to gratify her wishes, the offer 
of £7,000 would never have been made ; if the seller had, 
known earlier that he was being asked to go to London that 
offer would probably never have been necessary, for, in those 
circumstances, the appellant might well have sold at £5,000 
or £6,000. , 

The Crown contended that the £7,000 so agreed to be paid 
in July was conclusive evidence of the price which the property 
would have fetched in the open market in the previous 
January. The Tribunal expressed itself satisfied that the 
circumstances surrounding the fixing of the sum of {7,000 as 
the price of the property in July, 1950, were altogether 
exceptional in that that figure arose only by a combination 
of the purchaser’s extreme anxiety to purchase the property 
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and the vendor’s unwillingness to sell it until that unwillingness 
disappeared as a result of the unexpected transfer to London. 
Accordingly it was found that those circumstances were 
altogether exceptional and that there was no justification for 
throwing them back as evidence of what would have happened 
if the property had been put up for sale in January, 1950. 
In the event the Tribunal accepted the value of £4,500 put 
forward by the appellant’s expert witness and allowed the 
appeal with costs. 
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The general moral seems to be that, whilst a sale some time 
after the death may be a guide to what property would have 
brought at the death, it is necessary to be sure that the market 
at the date of the sale is the same as the market at the date 
of the death—if an exceptional and previously non-existent 
buyer has entered it, it is not. Indeed, the case is an 
application of the principle mentioned by Danckwerts, J.— 
that it is necessary to reject the wisdom which might be 
provided by the knowledge of subsequent events. 


G. B. G. 


QUASI-ELECTION 


In Re Simpson |1952| Ch. 412, a testator had by virtue of 
his marriage settlement a power of appointment among his 
children which he exercised by his will, appointing the settled 
fund equally among his children living at his death. He had 
in an earlier part of his will given each child a share also 
in his residuary estate which was settled on trust for the 
child for life with remainder to the issue of the child. The 
testator then went on to provide that no child of his should 
be entitled to a share of his residuary trust fund unless such 
child should, in effect, settle the share in the marriage settle- 
ment fund appointed to him or her upon the same trusts 
as were applicable to the shares of the testator’s residuary 
estate. The question was whether this appointment, as 
Vaisey, J., said, ‘‘ by quasi application of the principle of 
election,’’ was operative or not, and he held that the appoint- 
ment was wholly bad as being in excess of the power, so that 
the funds purported to be appointed by the testator went in 
default of appointment. In Re Burton's Settlements {1954} 
3 W.L.R. 581, and p. 734, ante, Upjohn, J., refused to follow 
this earlier decision and held, in circumstances which, so far 
as this part of the decision is concerned, were identical with 
those in Re Simpson, that no question of fraud on the power 
arose, and that both appointment and condition annexed 
to the gift of a share in the residuary fund were good. A 
possible third solution in such a case would be to uphold the 
appointment, but to declare that the condition annexed 
to the enjoyment of the share in the testator’s residuary 
estate is void, so that the appointee takes his or her appointed 
share absolutely without forfeiting the other gift ; but this 
solution does not appear to have been suggested in either of 
these cases. 


A somewhat curious feature of these decisions is that in 
neither of them is reference made to what appears to me to be 
the most directly relevant of the several passages from 
‘“ Farwell on Powers ’’ which deal with this point. This is 
to be found in the chapter of that work on election, where 
(3rd ed., p. 436) the general rule is first stated that, where there 
is an absolute appointment to an object of the power, followed 
by attempts to modify the interest so appointed in a manner 
which the law will not allow, the court reads the will as if 
all the passages in which such attempts are made were swept 
out of it for all intents and purposes. The rule so stated 
would not, of course, in terms apply to the appointments in 
the two decisions referred to above, since in those cases it 
was not the interests appointed which were subjected to 
attempts to modify them, but parallel benefits in the 
testator’s own property which the testator could (within the 
usual limits) modify as he wished. The learned author of 
“‘ Farwell ’’ goes on to say, however (at pp. 436-7), that this 
rule applies equally to cases where the testator, after appointing 
shares absolutely and then directing them to be settled, adds 
an express forfeiture clause if no such settlement be made, 


but if he also gives legacies out of his own property and directs 
that such legacies shall be forfeited if the appointed shares 
be not settled, such a direction is valid and effectual. The 
Irish decision in King v. King (1864), 15 Ir. Ch. R. 479, is 
cited as authority for both limbs of this proposition. The 
great authority of this book is a powerful reinforcement 
of the decision of Upjohn, J., but it is striking that the only 
decision which could be found to support the proposition so 
enunciated is an Irish case, now of some antiquity. 

In Re Simpson, Vaisey, J., referred to King v. King, and 
also to certain observations of Sir Christopher Farwell, J. 
(who was, of course, the editor of the last edition of his father’s 
book on Powers), in Re Neave |1938] Ch. 793. In that case, the 
testator had attempted to impose conditions directly on 
certain shares in an appointed fund which he appointed to 
his children, and these conditions were held to be void on the 
ground that they were in excess of the power ; but Farwell, J., 
then went on to say that a testator might exercise a special 
power in favour of objects of the power and also give a portion 
of his own property to those objects, subject to a condition 
that, if those objects did not settle the property they took 
under the appointment, they should forfeit what they would 
otherwise have taken out of the testator’s own property. 
In the judgment of Vaisey, J., the decision in King v. King 
and the dictum in Re Neave covered the case before him, 
but, nevertheless, he felt himself at liberty to decide the case 
the other way on the broad ground that the doctrine of fraud 
on a power had received a good deal of illumination in recent 
times and that much greater emphasis was laid on the 
doctrine to-day than had been done in the past. The learned 
judge cited as an example of this tendency the recent decision 
of the Court of Appeal (on quite different facts, of course) 
in Re Crawshay [1948] Ch. 123, and he also referred to the 
statement of the principle by Lord Parker in Vatcher v. 
Paull [1915] A.C. 372. According to that statement, it is 
sufficient to constitute a fraud on a power that the appointor’s 
purpose and intention is to secure a benefit for himself or 
some other person not an object of the power, and it would 
certainly seem that, if as a result of a testator’s directions 
an interest in a fund which he has power to appoint among 
children only is created in favour of issue, a fraud on the 
power is prima facie perpetrated within this principle. 

In Re Burton’s Settlements, Upjohn, J., also referred to 
Lord Parker’s statement of the principle, making it his starting 
point for an examination of a number of authorities, some of 
which had not been cited to Vaisey, J., in Re Simpson. But 
here again it is interesting to note that, with the exception 
of King v. King, no direct authority on the point could be 
found to support the view which was adopted in that case, 
and that decision suffers somewhat from the fact that, 
apparently, nobody argued that the conditions attached to 
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the legacies made out of the testator’s own estate were void 
as constituting a fraud on a power. The nearest thing to 
another direct authority cited in this judgment is another 
dictum similar to the dictum of Farwell, J., in Re Neave, 
but this time from the judgment of Lord Romilly, M.R., in 
Churchill v. Churchill (1867), L.R. 5 Eq. 44, a case which for 
all practical purposes may be regarded as on all fours with 
Re Neave. But as Upjohn, J., pointed out, the decision in 
Churchill v. Churchill (a decision on the imposition of 
conditions directly on shares appointed under a special 
power under which non-objects would have received benefits 
in the appointed funds) was approved by the Court of Appeal 
in Roach v. Trood (1876), 3 Ch. D. 429, and in the judgments 
of the Court of Appeal in that case there are indications of 
approval of the dicta of Lord Romilly in Churchill v. Churchill. 
Finally, Upjohn, J., referred to Re Holland {1914} 2 Ch. 595, 
but it is, I think, relevant to point out that this again was a 
case where conditions were imposed directly on an appoint- 
ment made under a special power, under which conditions 
non-objects would have benefited, and the sole question 
there was whether there had been a genuine appointment 
to an object (in which case the appointment was good freed 
from the conditions), or whether the conditions were so much 
a part of the appointment that it could not be said that there 
had been any genuine appointment in favour of an object 
at all (in which case the appointment was wholly bad). But 
however that may be, in the light of these authorities and 
certain passages from ‘‘ Farwell on Powers ’”’ (although not, 
as I have ventured to observe, the most apposite), Upjohn, J., 
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came to the conclusion that, in Re Simpson, Vaisey, J., had 
given too literal and strict an interpretation to Lord Parker’s 
statement of the principle in Vatcher v. Paull, which has 
already been mentioned. That statement, in the judgment 
of Upjohn, J., had to be read in the light of the earlier 
authorities, and the “ purpose and intention ’’ of the appointor 
to which Lord Parker had referred had to be ascertained 
as a matter of substance and not principally, at any rate, by 
analysing the effect of the appointment. In the absence of 
evidence, intrinsic or extrinsic, of the appointor’s real purpose 
and intention, the fact that the appointor purports to attach 
conditions intended to compel the appointees to settle the 
fund was not, in the learned judge’s view, by itself sufficient 
to constitute a fraud on the power: in such circumstances, 
the appointment is valid and, if the condition is attached to 
the enjoyment of the appointed fund itself, it must be rejected 
as being an excessive execution of the power, but if the 
condition is annexed, not to the enjoyment of the appointed 
fund, but to the testator’s own property, the appointee 
is put to his election and can either have his share of the 
appointed fund unfettered and forfeit his interest in the 
appointor’s own property, or he can enjoy his share of the 
appointor’s property on the terms of settling the appointed 
fund. 

So the matter rests at present, but it seems unlikely that 
this apparent conflict will be allowed to continue unresolved 
for long. In the meantime, conveyancers would be well 
advised to avoid a form of disposition the effect of which 
can only be stated in terms of hesitancy and doubt. 

“ARL™ 


THE 


“ PROHIBITED USE” BAR 


THE ‘‘ Notebook,’’ when examining the scope of Pt. II of the 
Landlord and Tenant Act, 1954, on 11th September last 
(98 SoL. J. 617), duly referred to the exclusion, by reason of 
prohibited use, of certain tenancies (provided for by s. 23 (4)) ; 
but the subject is one which warrants an article to itself, 
especially as the subsection concludes with a somewhat 
involved statement, the exact effect of which seems to be 
obscure. 

Earlier, the first subsection enacts that Pt. II applies to 
‘any tenancy where the property comprised in the tenancy is 
or includes premises which are occupied by the tenant and are 
so occupied for the purposes of a business carried on by him or 
for those and other purposes.’’ Then, by subs. (2), “‘ business ”’ 
includes a trade, profession or employment, and includes any 
activity carried on by a body of persons, whether corporate or 
unincorporate. Subsection (4) runs: ‘‘ Where the tenant is carry- 
ing on a business, in all or any part of the property comprised in 
a tenancy, in breach of a prohibition. . . of use for business 
purposes which subsists under the terms of the tenancy and 
extends to the whole of that property, this Part of this Act 
shall not apply to the tenancy unless the immediate landlord 
or his predecessor in title has consented to the breach or the 
immediate landlord has acquiesced therein. In this sub- 
section the reference to a prohibition of use for business 
purposes does not include a prohibition of use for the purposes 
of a specified business, or of use for purposes of any but a 
specified business, but save as aforesaid includes a prohibition 
of use for the purposes of some one or more only of the classes 
of business specified in the definition of that expression in 
subs. (2) of this section.’’ 


It has been put to me that the effect of the first part of the 
last sentence—as far as ‘‘. . . but’’—is that a tenant who, say, 
has covenanted to usethe demised premises for the purposes 
of a stationer’s business and for no other purpose, and has 
entered into no other covenants restrictive of user, may coolly, 
after having in fact used them for the purposes of a surveyor’s 
business, require the grant of a new tenancy. 

I do not profess to have come to any conclusion on this 

point myself, but will submit such arguments as occur to me in 
favour of, and then such as seem to be against, the surveyor’s 
case. ‘ 
In favour, of course, would be a contention that the plain 
language of the enactment had that effect ; no need for looking 
beyond its ordinary and natural meaning (St. John’s, Hampstead 
(Vestry) v. Cotton (1886), 12 App. Cas.1). Then it might be said 
that, assuming the language to be obscure, if the landlord has, 
through ignorance, lost the right to complain that he did not 
consent to or acquiesce in the breach (knowledge being an 
essential ingredient), he must be deemed to be indifferent 
whether his tenant be stationer or surveyor ; and if he did 
know what was going on he has only himself to blame for 
not seeking an injunction. 

There is also the possible argument that, in any event, the 
landlord would be able to seek possession by giving notice to 
determine, stating that he would oppose an application for the 
grant of a new tenancy on the ground of substantial breaches 
of obligations (s. 25 (1) and (6) ; s. 30 (1) (c)) ; or would be able 
to oppose an application on that ground. This is, of course, a 
weak argument ; whatever may be said about parliamentary 
draftsmen, they are not in the habit of imitating that model 
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grass widow, Penelope, in raising hopes only to destroy them 
unfulfilled. 

In reply, it could first of all be urged that the language used 
was not clear. And at this point a complaint about draftsman- 
ship can be registered. The second subsection, as mentioned, 
says that “‘ business ’’ includes a trade, profession or employ- 
ment, and includes any activity carried on by a body of persons, 
etc. Are “trade, profession and employment ’’ meant to 
constitute an exhaustive division? In Dilworth v. Stamps 
Commissioners [1899] A.C. 99 (P.C.) we find the following 
statement: ‘‘ The word ‘include’ is very generally used in 
interpretation clauses to enlarge the meaning of words or 
phrases occurring in the body of the statute ; and when it is so 
used these words or phrases must be construed as compre- 
hending, not only such things as they signify according to their 
natural import, but also those things which the interpretation 
clause declares that they shall include. But the word ‘ include ’ 
is susceptible of another construction, which may become 
imperative, if the context of the Act is sufficient to shew that 
it was not merely employed for the purpose of adding to the 
significance of the words or expressions defined. It may be 
equivalent to ‘mean and include,’ and in that case it may 
afford an exhaustive explanation of the meaning which, for the 
purposes of the Act, must invariably be attached to these 
words or expressions.” 

With the assistance of the above, the line which the landlord 
might take might be as follows: In this case the word 
“ includes,’’ when first used in subs. (2), heralds an exhaustive 
explanation and not an enlargement, in support of which it 
can be pointed out (i) that the wide connotation of ‘‘ business ”’ 
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in these restrictive covenants has long been recognised 
(see, inter alia, Rolls v. Miller (1884), 27 Ch. D. 71 (C.A.), in 
which Pearson, J.—whose judgment was upheld—said “‘ that is 
business which is carried on by any person in addition to, and 
diverse from, his ordinary domestic life) and (ii) that subs. (4) 
itself refers to “‘ the classes of business specified in the definition 
of that expression in subs. (2) of this section.” 

It follows, it could be contended, that the Act makes 
“business’’ a genus comprising three species: trade, 
profession and employment, and that these are the “‘ classes ”’ : 
and so all that the first part of subs. (4) means is that a tenant 
who infringes some restriction limiting him to a species or 
class of business is not to be disqualified from at least seeking 
a new tenancy 7f the infringement be the carrying on of some 
business of the same species or class. 

I would certainly agree that this reasoning is very forced, 
and the argument as weak as the last one advanced for the 
tenant ; but my justification for introducing both is that we 
are faced with a provision which, read literally, appears to be 
repugnant not only to its context but to the general object 
of our law. It may be that what Parliament had in mind was 
to give absolute protection to landlords who did not want their 
properties used for any kind of business at all, and whose 
wishes were adequately reflected in the terms of the tenancies 
granted, less sympathy and concern being felt with or 
about those who are merely finicky about the kind of business 
done. But, as the section reads, it would be impossible to 
construe it in this way ; and the position appears to me to be 
one which invites much argument on whether literal or 
exceptional construction is called for. R. B. 


HERE AND THERE 


FREEDOM TO CHOOSE 


THE worship of mere force and bigness has been fed by many 
springs. There was Carlyle with his delight in elemental 
energy. There was the cult of the Superman, decades before 
the comic strips converted him to their uses. Jeremy 
Bentham with his “greatest happiness of the greatest 
number’’ has even converted democracy into the notion of the 
sacrosanctity of mere majorities, whereas it is just as much 
concerned with reverence for the fundamental rights of 
minorities. Then came big business and mass production 
and the religion of efficiency and the propaganda for the 
universal overriding competence of bigger and bigger units, 
until the biggest unit of all, the State, began to boa constrict 
the boa constrictors. So for quite a long time the human 
personality has been on the way down but not, it appears 
after all, on the way out. A good deal of genuine benevolence 
lies behind the wild outbreak of the notion that it is more 
important that the citizen should have good done to him 
than that he should be able to choose good for himself. 
It has been argued, plausibly enough, that because a man 
cannot by mere wishing attain all he would have, because he 
must work within the limitations of time and space and 
available resources, there is no area in which free will can 
operate. But the fallacy is beginning to be perceived in 
practice, by council house tenants, for instance, who would 
like to be allowed to choose the lay-out of their own front 
gardens; a small thing, but their own obstinate preference. 
There are symptoms that freedom is being remembered 
again and the idea that the ground in which it can grow is a 
man’s own land is held securely against all comers, including the 
State itself. The battle of Crichel Down is turning out not 
to have been a mere skirmish. The accident of an intransigent 


victim, with the resources enough to defend himself, enabled 
people to see for the first time something of the shape of the 
vast machine of administrative coercion which overshadows 
landholding all over England. Sometimes it may be set 
in motion with the best intentions in the world. Sometimes 
it may move by its own oppressive, inhuman momentum. 
Sometimes its movements have an erratic wilfulness neither 
benevolent nor impersonal. But at all times it is a monster 
as much out of scale with the stature of the human beings 
it overshadows as the,Giant was to Jack, and just as terrifying. 
VINDICATIONS 
Now the Prime Minister is setting up a committee to 
investigate the administration of Crown Lands, and the 
Minister of Food and Agriculture is appointing another to 
investigate State dealings in farm lands. The tragedy and 
death of Edward Pilgrim after the seizure of his plot of land 
by the Romford Borough Council has moved Whitehall and 
the local authority between them to exercise ingenuity 
enough to pay his widow the paltry sum that might have 
saved his life. In that curious inconsequent way in which the 
public imagination works, it has been more stirred by his 
suicide than if a hundred little men like him had been quietly 
and unobtrusively ruined. On every side there is an impulse 
of individuals to stand up to the big powers with more 
confidence and hope than has been seen for a very long time. 
In the High Court before Mr. Justice Danckwerts a {3,000,000 
iron company has failed to defeat a claim that it was 
discharging foul and heated effluents in the River Derwent, 
on the ground that the action of the Derwent Angling 
Association was being illegally maintained and was an abuse 
of the process of the court because the plaintiffs had sought 
assistance in their litigation. The judge’s pronouncement 
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on the matter was as remarkable as it was important. He 
said that a doctrine which was evolved to deal with cases 
of oppression should not be allowed to become an instrument 
of oppression, which it must if humble men were not allowed 
to combine or to receive contributions to meet a powerful 
adversary. It was said on behalf of the defendant company 
that the maintenance of the present action was oppressive 
to the defendant company. He did not see that it was any 
more oppressive than the angry reactions of the ants were to 
an elephant which knocked over an anthill. If the support 
here given was legitimate and was not wrong this ground of 
complaint disappeared. 


CHALLENGE TO THE SKIES 
WHILE Englishmen are thus concerned with the association of 
individual liberty against the vast intangible powers of the 
State and those organisations which the French so poetically 
call “‘ anonymous societies,’’ there has rung out from the 
banks of the Rhone a challenge to space and to the stars. 
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In Chateauneuf du Pape, near Avignon, the Pope’s New 
Castle, the mayor, invoking statutes of 1884 and 1924 relating 
to aerial navigation over France, has issued a municipal order 
forbidding flying saucers and interplanetary aircraft to 
cross or land in the area and charging the local constable 
with carrying out the decree. If there is any residuum of 
papal authority left in the area from the days when the 
Popes lived in exile in Avignon, the rector of the parish might 
also consider the possibilities of exorcism and major excom- 
munication. France, you may have noticed, has been suffering 
from a wave of flying saucers if one is to believe the reports 
which have been spreading alarm or alternatively hilarity 
(according to individual temperament) over the whole country. 
It was during the vintage festivities that the inspiration 
occurred to the mayor to exercise his jurisdiction in the 
matter. This has been a good year for wine at Chateauneuf 
du Pape comparable with 1945 and 1947. In case its quality 
should attract invaders or intruders from outer space one must 


be ready for all eventualities. RICHARD Ror. 


REVIEWS 


The English Legal System. By A. K. R. Kiratry, Ph.D., 
LL.M., of Gray’s Inn, Barrister-at-Law. 1954. London: 
Sweet & Maxwell, Ltd. £1 7s. 6d. net. 

There are now several books which aim at presenting a bird’s- 
eye-view of English law suitable either for the general reader or 
for the student. Some are adapted for those whose legal studies 
are but a part of some course of commercial training, and some 
are intended to be read at a comparatively early stage in the 
process of acquiring a degree or professional qualification in 
law. Dr. Kiralfy has in mind the syllabus for the intermediate 
LL.B. of London University. Though he covers the whole 
course, he suggests wider reading among more specialised works. 
History, sources, administrative organisation and procedure 
may be s@id to comprise the chief avenues of his approach. And 
a very readable result is achieved. : 

Readability is, of course, of prime importance in a students’ 
book. Its attendant danger is a certain looseness of expression, 
which the author has not always been able to avoid. For instance, 
in a catalogue of some of the constituent duties which make up 
the standard of care expected of motorists, it is surprising to 
read the sentence: ‘If involved in an accident he must try 
to establish that the fault lay with the other party.’’ Granted 
that this assertion comes in an admirably conceived account 
of summary proceedings revolving round the typical case of a 
road traffic offence, it is to be hoped that no reader gathers from 
it a wrong notion of the ethics of legal argument. The facts 
are the masters of us all. Again, we doubt whether the footnote 
on p. 246 to the reference to cases stated by quarter sessions on 
points of law quite expresses to a student the author’s meaning 
when it says that those courts “ are still not considered authorities 
to give legal rulings in difficult cases.” 

There is an impressive wealth of detail throughout the book, 
even in the portion dealing with courts-martial. To compress it 
all into 400 pages, the printers seem to have adopted a smaller 
type than is customary. But it remains clear and pleasing to the 
eye. 


Temperley’s Merchant Shipping Acts. Fifth Edition. By THE 
Hon. Str WILLIAM LENNOX McNair, LL.M., one of Her 
Majesty’s Judges of the Queen’s Bench Division; and JOHN 
PHILIPPE Honour, M.A., of Christ Church, Oxford, and of the 
Middle Temple, Barrister-at-Law. 1954. London: Stevens 
and Sons, Ltd. £5 10s. net. 


The new edition of Temperley is published twenty-two years 
after the preceding edition appeared. A very considerable amount 
of statute and case law has accumulated in the meantime and 
the task of bringing this work up to date must have been extra- 
ordinarily hard. When the author planned the original work, 


he had only to deal with the Merchant Shipping Act, 1894, while 
to-day there are no less than thirty Merchant Shipping Acts 
proper, including the Act of 1954 which came into operation 
after the publication of this edition but which is taken into 
consideration by the authors, who include the text of the original 


Bill in this edition. Besides, there are numerous statutes which 
are so closely related to the subject that they had to be included 
in the present edition. The work is now divided into three parts, 
namely, a commentary upon the principal Act, the Merchant 
Shipping Act, 1894; a particularly valuable commentary on the 
later Acts ; and appendices dealing with such matters as Collision 
Regulations, Merchant Shipping Regulations, pilotage, life salvage 
and Distressed Seamen’s Regulations, but likewise including forms 
of a seaman’s allotment note, a passenger’s contract ticket and a 
notice of lien for freight which the shipowner who lands goods 
on which freight has not been paid serves on the wharfinger or 
warehouseman into whose custody he delivers the goods, in order 
to retain his, the shipowner’s, lien. 

In its present form, Temperley on the Merchant Shipping Acts 
is a modern compendium of the law and practice of British 
shipping. It is comprehensive, its annotation is accurate and 
authoritative, and it is attractively produced. A detailed index 
and a system of cross references make its wealth of information 
readily accessible. The new edition is an indispensable reference 
work for counsel and solicitors engaged in Admiralty work and 
will be in constant use in the offices of shipping companies, 
insurers, shipbrokers and others concerned with shipping. 


Harris’s Criminal Law. Nineteenth Edition. By H. A. PALMER, 
M.A. (Oxon), of the Inner Temple, Barrfster-at-Law, Assistant 
Registrar of the Court of Criminal Appeal, and HENRY PALMER, 
M.A. (Oxon), of the Inner Temple, Barrister-at-Law. 1954. 
London : Sweet & Maxwell, Ltd. £1 12s. 6d. net. 


What used to be known as Harris & Wilshere’s Criminal Law 
now bears only the first of the authors’ names, although 
Mr. Wilshere’s has been retained in connection with the separate 
publication of the section of the book which deals with criminal 
procedure. Both publications are under the same editorship ; 
in fact, the style and method are so perfectly consistent that the 
commendation which we were happy to give to the offspring 
when it came before us earlier this year (ante, p. 76) may be taken 
as applying to the parent. 

Of the 400 or so pages in the present volume devoted to the 
substantive law, about seventy are taken up with general 
matters, and we do not need to read far in these to see how 
admirably the distinguishing incidents of a crime are explained 
and related to moral ideas of right and wrong. The very recent 
clarification by the Court of Criminal Appeal of public mischief 
charges falls naturally into place in this discussion. Thereafter 
specific offences are treated in the best possible way for students 
(and for all save experienced specialists) by setting out the 
statutory provision creating the offence, or its common-law 
definition, followed by the interpretative case law, usually in the 
text itself, with references to reported illustrations. 

At this point we may perhaps make a quibble. In 1877, when 
the first edition appeared, the volume and page of a named 
law report was all that a reader expected for reference. We have 
by 1954, however, long since been pampered by generations of 
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careful writers who have bracketed also the year of a decision 
even when it formed no part of the actual citation. It is a good 
habit for authors and editors to acquire, and one perhaps 
especially desirable in a work such as this which is used extensively 
by the police. It would surprise us to know that there were 
many detective inspectors with a ready means of putting into 
date order 8 Q.B. 833, 35 Cr. App. R. 12 and 14 Cox 381, for 
instance, or of performing some more useful exercise of a similar 
kind which might easily be necessary in practice. On the other 
hand, the citation of statutes is clear and where condensation of 
the actual wording is undertaken it is done with admirable 
accuracy. 

There is an index in which, however, it took us some labour to 
run to earth the law about binding over to be of good behaviour. 
Nor did the table of statutes, approached via 34 Edw. 3, cap. 1, 
direct us to the page where this topic is in fact quite fully treated. 
Then we noticed on p. 74 a reference to this old statute as ‘‘the 
previous corresponding enactment ”’ to s. 91 of the Magistrates 
Courts Act, 1952. Surely it is still in force as the fount of the 
jurisdiction in question, and s. 91 is simply procedure. 

The nature of these small objections of ours will indicate how 
little of greater importance we found in the book to criticise ! 


By His 


London : 


Sixth Edition. 
LL.D. 1954. 


The Principles of Company Law. 
Honour Judge J. CHARLESWORTH, 
Stevens & Sons, Ltd. 17s. 6d. net. 


The Principles of Modern Company Law. By L. C. B. Gower, 
LL.M. (Lond.), Solicitor of the Supreme Court, Sir Ernest 
Cassel Professor of Commercial Law in the University of 
London. 1954. London: Stevens & Sons, Ltd. £2 5s. net. 
Here are two books on company law, one long-established and 

one new, which both in their different ways succeed admirably. 

Charlesworth’s Company Law is a first-class book for the average 

student and the latest edition is well up to the standard of the 

past. Moreover, it is a book which the practitioner will find 
useful, and indeed the writer on one point has found in it guidance 
for which he had earlier sought in vain in larger and more 
expensive text-books. Professor Gower’s new book has much 
of the readability and persuasive eloquence of Cheshire’s Private 

International Law. The company specialist should find it both 

interesting and instructive and those who are not specialists 

may well believe that they are when they have read the book 
and through it have gained a new insight into the theory behind 
the practice. 


iN A, 
1954. 


The General Rate. By C. A. C. CHESTERMAN, 
Chief Rating Assistant, Corporation of Folkestone. 
Folkestone: P. & T. Publications, Ltd. £1 10s. net. 
The object of this new work by Mr. C. A. C. Chesterman is to 

deal with the levy, collection and recovery of the general rate. 

For this purpose he has found it necessary to give in general 

treatment an outline of liability, exemptions, bases of assessment 

and de-rating, and the early chapters dealing with these subjects 
form an introduction to the main part of the work. 


TALKING 


November, 1954. 
[Partners Plum and Apple are having another discussion.] 


Plum: I told him I did not expect to obtain Treasury 
consent, and sure enough it has been refused. 


Apple: Did you put in a formal application ? 


Plum: Well, no. I just rang up Exchange Control. 
They are always helpful there—sympathetic too, but they 
were not encouraging. I was at liberty to put in a formal 
application, and it would be considered on its merits, etc., 
but the speaker—or should I say, spokesman ?—did not 
seem in any doubt of the result. It seemed pointless to 
put in a formal application, only to have it turned down. 


Apple : 


You say that Sprocket is domiciled and resident 


here—resident that is for all purposes including exchange 
control; his son Stephen has settled in the U.S.A. and has 
been accepted as non-resident for some time past ? 
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This major part of the book, which begins at chapter V, takes 
one in a clear and concise manner through the intricacies of the 
practical administration by a rate officer. There are successive 
chapters on the income and expenditure of local authorities 
and provisions relating to precepts, rating authorities and their 
accounts, provisions regarding general and special rates, com- 
pounding, appeals against the rate—but not appeals against the 
valuation—and the methods of recovery. As a minor complaint 
it seems a pity that, in dealing with the recovery of rates, 
Mr. Chesterman has found it necessary to quote the statutory 
forms relating to distress for, as he himself admits, they require 
adaptation and modernised examples would have been of greater 
assistance. ‘There is a special chapter on metropolitan procedure 
as even to-day assimilation with provincial legal provisions is 
incomplete. The final three chapters deal with the liquidation 
of companies, bankruptcy and deeds of arrangement in a some- 
what sketchy manner, but as it is stated in the preface that 
they contain by no means a complete review but are only intended 
as a general guide it would be unfair to criticise on this score. 
There follows an extremely useful appendix which contains the 
relevant statutory instruments. There is an index which 
somewhat abbreviated and could be usefully extended, a table 
of cases and a table of statutes. The text includes many extracts 
from statutes and this latter table could conveniently contain 
some method, as by the use of bold type, to denote where the 
relevant section of the statute is fully dealt with and thus save 
much fruitless searching. The help this would afford can be 
appreciated when it is mentioned that there are in some cases as 
many as twenty references for a single section. Case references 
are not numerous but most of the leading authorities seem to be 
included. 

The publication has an attractive type and layout and it is a 
pity that it should include the small number of typographical 
errors and spelling mistakes which seem usual in a first edition. 
Altogether this book deals with its subject in a manner which is 
both practical and comprehensive, thus attaining the author’s 
objective, and should prove invaluable both to the student and 
to the practitioner. 


is 


The Law of Life Assurance. Fourth Edition. By Davip 
Houseman, A.I.A., Solicitor of the Supreme Court. 1954. 
London : Butterworth & Co. (Publishers), Ltd. £1 2s. 6d. net. 
As every life assurance man will testify, Mr. Houseman’s 

concise text-book is indispensable in daily practice. It is certain 

that members of the legal profession find it equally useful. 

The fourth edition is welcome, incorporating as it does up-to- 
date information on several matters including stamp duties, 
estate duty and restriction on remittances and transfer of property 
to residents outside the sterling area. 

It is the form in which Mr. Houseman’s work is presented 
that is so convenient. One is able to find quickly the main 
considerations to any life assurance legal problem ; it is a time 
saver. 


“ SHOP” 


Plum: Yes. He married an American wife. I believe 
he still keeps a banking account here but it is a non-resident 
account. 

Apple : And Sprocket wants to make over some investments 
to his son? Of course he is up against ss. 5 and 29 of the 
Exchange Control Act? The idea, I suppose, is to save 
estate duty ? 

Plum: The thought had occurred to us. But it is not a 
question of estate duty alone. Sprocket’s daughter Splutters 
was married last year—quite a débutante ; [reflectively] pink 
champagne and high jinks at the wedding, remember ? 

Apple {severely}: I remember in your absence staying 
rather late at the office; and there was that telephone 
message to say that a guest had found the marriage settlement 
in an umbrella-stand. 

Plum: I was about to explain about that. Sprocket put 
£50,000 into that settlement. The chance of coursg was 
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too good to miss—a gift in consideration of marriage. Well, 
‘in contemplation of ’’ if you like, but it comes to the same 
thing—no five-year probationary period for estate duty, 
and, of course, the lower stamp duty. But there is Stephen 
in America and no such provision has been made for him. 
Sprocket naturally wants his children to share and share alike. 


Apple: Why not redress the balance by his will ? 


Plum: He may live thirty years. Also his estate may 
suffer 60 per cent. estate duty or more on the present scale. 
Doubtfully| Doesn’t that mean that the adjustment would 
cost £125,000 instead of £50,000 ? 


Apple: On principle I never answer a question to which 
there can be only one answer. But perhaps I can help with 
the exchange control problem. Have you considered a 
compromise scheme ? 


Plum: What sort of compromise ? 


Apple: Broadly speaking the Treasury must be sure of 
the fund remaining here in sterling under proper safeguards. 
Offer the safeguards and you may obtain the permission that 
you require, permission that is for a transfer of the beneficial 
interest. That, after all, should suffice for estate duty—at 
the end of the five-year period of course. 

Plum: When talking to clients I always say “five, seven 
or ten years as the case may be.’’” We then have a pleasant 
chat about retrospective legislation whilst I think about the 
problem in hand. But what are these “‘ safeguards ”’ ? 


Apple: So far as I know there is nothing stereotyped. 
You will have to apply for permission and you may or may 
not obtain a favourable answer. But on two occasions at 
least I have obtained permission on certain conventional 
lines. There were some useful notes and a precedent in 
The Conveyancer . . . . Here you are, vol. 18, p. 651. 


Plum: I see that the trustees must be Tesident in the 
U.K. and neither capital nor income may be remitted out 
of the scheduled territories without the permission of the 
Treasury... 

Apple: It goes further than that. [Reading] “‘ Without 
the authority in writing of the Bank of England given under 
the Exchange Control Act, 1947, . . . no payment credit or 
disbursement out of the said investments . . . or the income 
thereof . . . shall be made to or on behalf of the son or of 
any other person or persons whether resident within or without 
the scheduled territories.’’ So it really amounts to a freezing 
of the trust, capital and income. 


Plum: I see that there is a solicitor’s charging clause in 
this form. Do you mean to say that I must submit our 
bill to the Treasury before the trustees can pay it ? 


Apple: Presumably the settlor will pay for the initial 
work—setting up the settlement, stamp duty, etc. After 
that, if there are any charges, a “‘ disbursement ’’ would be 
required. The trustees would certainly have to obtain 
permission to pay the account from the trust. 

Plum: It seems rather severe. 

Apple: Not at all. The conditions just reflect the great 
monetary freeze, and I think it is no small concession that, 
despite it, an equitable interest is allowed to migrate. At 
worst, you are no worse off. . . 

Plum {irreverently|: O, word of fear 

Unpleasing to a client’s ear ! 
When I say that to clients, they have a certain way 
of looking at me. Now, if Stephen can spend neither 
the capital nor the income, what is the advantage of this 
so-called settlement to him ? 
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Apple : I suppose you say “ so-called ’’ because in substance 
it is a deed of gift. What could be more acceptable than a 
brand new equitable interest, absolutely vested and in 
possession ? But if you must approach the subject in that 
mercenary way, perhaps it is best treated as an insurance 
against loss. If his father lives for five years, the fund 
should escape estate duty. And, of course, on his father’s 
death, as the practice now stands there is every prospect 
of the income being remitted, but not the capital. 


Plum: I thought he might even be allowed some of the 
capital ? 

Apple: When I last enquired I was told that £500 or so 
might be permitted, but that would probably be allowed 
to him in any event from his father’s free estate, so that it 
does not really count as an advantage. 


Plum: It all sounds grand as you put it. The trouble 
with clients is that they so often want to spend their money 
now’. 


Apple {pompously|: He will have to decide between 
the respective attractions of the dollar and the pound sterling. 
There is always the hope of progressive relaxations of 
monetary control. Eventually he may have the best of 
both worlds in every sense. 


Plum [faint, but pursuing): Clients tend to be so 
infernally practical, it can be embarrassing. This scheme 
looks well enough, but if the income is not to be paid to 
Stephen, what 7s to be done with it ? 

Apple: Accumulate it, and periodically (with Treasury 
permission) invest it. The exchange control conditions, 
when you see them, will almost certainly take care of that. 
You will notice that the precedent that you have there 
provides expressly for accumulation until (in effect) the 
Bank of England sanction remittance. It is not, in terms 
at least, tied to the lifetime of the settlor, so the process of 
accumulation might be longer or shorter. There is nothing 
in s. 164 of the Law of Property Act to suggest that a trust 
for accumulation limifed to the duration of exchange control 
of income is saved by the section ; that is certainly not one 
of the “sacred periods.’’ But of course there has always 
been that doubt whether a power to accumulate is on a par 
with a trust to accumulate ; and in any case the trust is at 
worst voidable, not void. 


Plum: I see that the author of this precedent treated it 
in a footnote as “an administrative measure to give effect 
to the requirements of the Act,’’ 1e., the Exchange Control 
Act. 

Apple: Yes, I was very much interested in that, because 
only a month or two before I had advised a client on the 
same lines. It might be called the “ force majeure ’’ theory. 
But, with respect, it is not entirely convincing, as you will 
very quickly see if you substitute the Law of Property Act 
for the Exchange Control Act. If you read it as “an 
administrative measure to give effect to s. 164 of the Law 
of Property Act, 1925’ you will see the absurdity. However, 
one has to decide something and personally I have once or 
twice adopted the clause on the principle that the trustees 
have a right to be told what to do with the income. In any 
case when there might be some question of reverter to the 
settlor, I daresay it would be wise to have counsel’s opinion. 


Plum: You said that the son might expect to receive the 
income from his father’s death. Doesn’t that mean that in 
practice the accumulations would cease at his father’s death, 
with a resulting claim for estate duty ? 
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Apple: It is a point, but it is difficult to detect any change 
in the nature or quantum of the son’s beneficial interest. 
Also, on the same footing of an “ administrative measure ”’ 
the death looks to be less of a causa causans than a causa 
sine qua non. 

Plum: We seem to be climbing into a highly rarefied 
atmosphere . . . What about British income tax ? We were 
proposing to put the trust fund into Treasury-exempt 
securities—4 per cent. Funding Loan and so on. Can it be 
said that they are in the beneficial ownership of the son when 
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the Treasury have, in effect, denied him all the attributes of 
ownership ? 

Apple: He qualifies for exemption in other respects ? 

Plum: Yes, certainly. 

Apple: Then you will have to persuade the Inspector of 
Foreign and Colonial Dividends that beneficial ownership is 
one thing, and possession—or should I say “‘ spending power ”’ 
—is quite another. 

Plum: As a matter of fact, I have. 
knew the answer. 


Just wondered if you 
“Escrow.” 


NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
COURT OF APPEAL 


DISSOLUTION OF PARTNERSHIP: INDEMNITY FOR 
DEBTS: WHETHER TAX ON TRADING PROFITS 
INCLUDED 
Stevens v. Britten 
Evershed, M.R., Hodson and Romer, L.JJ. 
18th October, 1954 

Appeal from Guildford County Court. 


By an instrument dated 26th February, 1951, Sidney A. Stevens 
and John Britten, who were partners, made a deed dissolving 
the partnership. John Britten, the continuing partner, covenanted 
with the retiring partner that he would “ pay and satisfy all 
debts and liabilities of the . . . partnership and . . . at all times 
hereafter keep the retiring partner indemnified against the said 
debts and liabilities.” The trading profits of the partnership 
were assessed to income tax for the year ending 4th April, 
1951, during which the dissolution took effect and the retiring 
partner paid half the assessed tax. He then claimed that he 
was entitled to be indemnified by the continuing partner against 
the amount which he had paid. The county court judge found 
that the demand by the collector of taxes was not a debt or 
liability of the partnership firm. S. A. Stevens appealed. 

EVERSHED, M.R., said that by s. 144 of the Income Tax Act, 
1952 (re-enacting r. 10 of the rules applicable to cases I and II 
of Sched. D to the Income Tax Act, 1918), the tax in respect 
of a trade or profession carried on by several persons jointly 
was assessed in the name of the partnership firm and in City of 
London Income Tax Commissioners v. Gibbs [1942] A.C. 402; 
{1942} 1 All E.R. 415; 24 T.C. 221, Lord Macmillan said that for 
taxing purposes there was some justification for the view that a 
partnership firm was treated as an entity distinct from the 
constituent partners. But in the sense of liability for the pay- 
ment of tax the individual partners were jointly liable for the 
whole of the tax due (after deducting any reliefs to which they 
might individually be entitled). Therefore, the liability was a 
partnership debt within the scope of the indemnity contained in 
the deed of dissolution. 

Hopson and Romer, L.JJ., agreed. Appeal allowed. 

APPEARANCES: L. B. Schapivo (Gregory, Rowcliffe & Co., for 
Gilbert H. White & Co., Guildford) ; G. Ellenbogen (Gibson and 
Weldon for Macpherson & Lawson, Hindhead). 

(Reported by Miss E. DANGERFiELD, Barrister-at-Law) [1 W.L.R. 1340 


CHANCERY DIVISION 


CHARITY: BEQUEST TO TEN BLIND GIRLS AND 
TEN BLIND BOYS “TOTTENHAM RESIDENTS IF 
POSSIBLE ...”’ 

In re Lewis, deceased ; Public Trustee v. Allen and Others 
Roxburgh, J. 13th October, 1954 

Adjourned summons. 

By his will dated 9th January, 1946, a testator, after making 
pecuniary bequests to individuals, and a number of charitable 
bequests, added the following dispositions: ‘‘I leave to ten 
blind girls Tottenham residents if possible the sum of £100 each. 


I leave to each of ten blind boys Tottenham residents if possible 
the sum of £100 each.”” The question on the summons relevant 


Where possible the appropriate page reference is given at the end oj the note. 


to this report was whether the bequest to ten blind boys and 
ten blind girls constituted a valid charitable trust. 

RoxsurGu, J., said he had to determine whether a gift for 
the benefit of blind persons as a class was charitable. There 
was nothing in the will in connection with these two bequests to 
impart an element of poverty. It was argued that, prima facie, 
when the statute spoke of ‘aged, impotent and poor”’ it 
envisaged three classes: (1) aged, (2) impotent, (3) poor, and 
having regard to the hesitation of Russell, J., in In ve Lucas 
[1922] Ch. 52, and his predecessors to hold that it was enough 
to be aged, that it was necessary not to read the words 
disjunctively, but to say that ‘‘ poor”’ was an essential ingredient 
in each class. He thought that the hesitation which Russell, J., 
felt (founded mainly on earlier decisions, but partly upon the 
obvious practical disadvantages of holding that “aged ”’ per se 
was enough) was not the result of an illogical construction of 
the statute. He would have hesitated to speak so strongly 
about a judgment of Russell, J., were it not that Danckwerts, J., 
and then Vaisey, J., had cut the painter in no uncertain 
manner. Danckwerts, J., in In ve Glyn Will Trusts [1950] 
W.N. 373, was reported as saying: ‘‘ The preamble to the Poor 
Relief Act, 1601, referred to the relief of aged, impotent and poor 
people. The words ‘ aged, impotent and poor’ should be read 
disjunctively.” Vaisey, J., in In ve Robinson [1951] Ch. 198, 
took the same line and held that the statute must be read 
disjunctively. There was no case which suggested that in the 
case of impotent persons, the statute should not be dis- 
junctive so as to constitute impotent persons as a class per se. 
On the contrary, there was a case of venerable antiquity in 
which it was done: In ve Fraser (1883), 22 Ch. D. 827. The 
case was not reported on that point and it was not possible to 
know whether it was argued or whether the judge gave his 
reasons. He was glad to be bound by In ve Fraser, which 
appeared to be the inévitable result of the only interpretation 
of the statute which did not lead to an absurd conclusion. In 
that respect, he was completely at one with Danckwerts, J., and 
Vaisey, J. He would declare that the gifts of £100 each to 
“ten blind girls Tottenham residents if possible,’ and of £100 to 
“each of ten blind boys Tottenham residents if possible ” con- 
stituted valid charitable gifts. The Public Trustee was authorised 
by way of scheme (1) to pay or apply for the benefit of ten blind 
girls the sum of {100 each, such blind girls to be resident in 
Tottenham if any suitable objects of charity were there resident, 
and, if not resident, anywhere in the world, and (2) to make a 
similar application in the case of ten blind boys. Declaration 
accordingly. 

APPEARANCES: Hubert Rose (Pearce & Nicholls); Denys 
Buckley (Treasury Solicitor); J. A. Gibson (Treasury Solicitor) ; 
Michael Bowles and J. L. Arnold (Pearce & Nicholls). 

The first defendant appeared in person, but was not interested 


in this question. 


(Reported by Mrs. Irenz G. R. Mosss, Barrister-at-Law] [3 W.L.R. 610 


LOCAL GOVERNMENT: PROVISION OF FREE FARES 
FOR OLD PEOPLE ON MUNICIPAL TRANSPORT : 
VALIDITY 


Prescott v. Birmingham Corporation 


Vaisey, J. 15th October, 1954 
Action. 
The Corporation of Birmingham operated a transport under- 


taking in and about the city by virtue of powers granted under 














November 6, 1954 





THE SOLICITORS’ 


























JOURNAL [Vol. 98] 























SPECIALISED #29 SERVICE .... 


The “ Legal & General” as implied by its name, has 
built up over more than a Century a specialised 
service for the Legal profession. 

Court Bonds—in accordance with English and 


LEGAL & 


ASSURANCE 


CHIEF ADMINISTRATION: 188 


Scottish Law — and all classes of Fidelity Guarantees 
are available at moderate premiums. 

You are invited to discuss any insurance question 
with this long established and experienced Society. 


GENERAL 


SOCIETY LTD 


FLEET STREET, LONDON, E2£.0C.4 


749 





Solicitors’ Journal 











WITH 
Li 
DRAWINGS BY 


iT 
ROBIN HARDY 
| 


of his writings. 


Published by 





“IT swear by Bevan” is one of the 
surprising oaths suggested in Richard 
Roe’s “ Candlelight Oath ” which is 
included in this long awaited selection 


“Straws in my Wig” is Richard Roe at his best— 
the real gems, edited and selected, with full page 
drawings by Robin Hardy—to delight his numerous 
| admirers and to win a whole host of new ones. 


‘“*] swear by Richard Roe” has long 
been the cry of lawyers. For many years 
he has gently tickled the palate and 
pulled the leg of the legal profession 
with his wit on the personalities and 
idiosyncrasies of the Law. 





12s net 











THE SOLICITORS’ JOURNAL 


at 102-3 Fetter Lane, in the City of London 
and obtainable from all branches of The Solicitors’ Law Stationery Society, Limited 








Please mention ‘‘ THE Soricitors’ JOURNAL ” when replying to Advertisements 





750 [Vol. 98] THE 


private Acts of Parliament. In January, 1953, the council 
approved and adopted a scheme to provide free travel on the 
municipal omnibuses from Mondays to Fridays, between 10 a.m. 
and 4 p.m., for residents in the city who were advanced in years 
and of limited means. The scheme, when put into effect, was 
found to cost the ratepayers about £90,000 per annum. There 
was no statutory provision either authorising or prohibiting the 
scheme. A ratepayer brought an action for a declaration that 
the scheme was illegal and ultra vires. 


VAISEY, J., said that Hungerford Market Co. v. City Steamboat 
Co. (1860), 3 E. & E. 365, and Duke of Newcastle v. Worksop 
Urban Council [1902) 2 Ch. 145 showed that pier or market 
tolls need not be uniform for all persons, while Northampton 
Corporation v. Ellan {1904| 1 K.B. 299 established the same 
principle in the case of public supplies of water. Those decisions 
did not apply to the present case. The corporation seemed to 
be attempting to usurp the functions of the legislature, and to 
redress what they seemed to regard as a nation-wide grievance by 
local administrative methods. If the scheme was found to be 
intra vires many other corporations might be forced by public 
opinion to follow the example of Birmingham. The subsidising 
of particular classes of society was a matter for Parliament 
and for Parliament alone. No doubt the corporation were 
actuated by feelings of genuine sympathy and had not acted 
capriciously, but they could not have the power to depart on so 
large a scale from that principle of equality which was normally 
so important an ingredient of justice. If old people could be 
excused from paying omnibus fares, there seemed to be no reason 
why they should not be excused from all local taxation whatso- 
ever. There must be a declaration that the scheme was invalid 
and uliva vives. Judgment for the plaintiff. 


APPEARANCES : F*. Blennerhassett (Stanley & Co., for R. Evans, 
Pavy & Co., Birmingham); M. Rowe, 0.C., and H. Lightman 
(Sharpe, Pritchard && Co., for J. F. Gregg, Town Clerk, 
Birmingham). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [3 W.L.R. 600 


SETTLEMENT: REVOCATION : POWER OF REVOCATION 
WITH CONSENT OF JUDGE OF CHANCERY DIVISION : 
PRIVATE PERSON UNABLE TO IMPOSE JURISDICTION 


In re Hooker’s Settlement ; Heron v. Public Trustee 
and Others 


Danckwerts, J. 18th October, 1954 


Adjourned summons. 


A settlement executed by the plaintiff contained a clause 
which provided: ‘ The settlor may at any time during her 
life with the consent of a judge of the Chancery Division of the 
High Court of Justice from time to time by any deed or deeds 
revoke or vary either wholly or partially the trusts and powers 
of and concerning the whole or any part of the trust fund and 
of the income therefrom respectively, but without derogating 
from the effect of any previous exercise of any of the powers 
hereinbefore contained or declared of all or any parts of the trust 
fund and of the income therefrom respectively.”’ By this 
summons the plaintiff asked the court for an order consenting 
to her execution of a deed dated 14th December, 1953, made in 
pursuance of cl. 7 of the settlement revoking the trusts of the 
settlement. A preliminary point was taken as to whether the 
court had jurisdiction to make the order. 


DANCKWERTS, J., said that a private person had no power to 
impose on a judge of the Chancery Division a jurisdiction which 
had not been given him by the procedure of the courts or by any 
statute, and an attempt to do so would be an attempt to make a 
judge an arbitrator without his consent. That view had been 
expressed by Simonds, J., in Jn ve H’s Settlement [1939] W.N. 
318. This was not, therefore, a proper clause and the summons 
asking for the consent of the court to a deed revoking the 
settlement must be dismissed. Summons dismissed. 


APPEARANCES: J. A. Plowman, Q.C., and Peter Foster 
(Burton, Yeates & Hart for Malcolm, Wilson & Cobby, Worthing) ; 
D. H. McMullen (Cartwright, Cunningham, Haselgrove & Co.) ; 
E. Milner Holland, Q.C., and W. S. Wigglesworth (Edridges and 
Drummonds, Croydon). 


{Reported by Mrs. Irene G. R. Moss, Barrister-at-Law] [3 W.L.R. 606 
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QUEEN’S BENCH DIVISION 


ROAD TRAFFIC: DRIVING UNINSURED: NO 
SPECIAL REASONS: CONDITIONAL DISCHARGE 
IMPROPER 
Dennis v. Tame 
Lord Goddard, C.J., Hilbery and Donovan, JJ. 4th May, 1954 

Case stated by Bedfordshire Justices. 

An information was preferred against an airman of the R.A.F. 
for driving an uninsured motor vehicle on the highway. The 
justices found the offence proved, but on the ground that the 
defendant had already been punished by his commanding officer 
for the same offence, they granted him a conditional discharge. 
Section 12 (2) of the Criminal Justice Act, 1948, provides 
“|. the conviction of an offender who is... discharged 

. conditionally . . . shall in any event be disregarded for 
the purposes of any enactment which imposes any disqualifica 
tion or disability upon convicted persons . . .’’ The prosecutor 
appealed. 

Lorp Gopparp, C.J., said that no doubt the justices did 
not wish to punish a man twice for the same offence, but the 
consequence of s. 12 (2) was that they could not disqualify. 
The court had laid down more than once that conditional discharge 
must not be used to avoid disqualification in Road Traffic Act 
cases, unless there were such special circumstances as would, 
apart from conditional discharge, justify the justices in refraining 
from disqualification. In the present case there were reasons 
for imposing merely a nominal penalty, but there were no special 
circumstances from the Road Traffic Act aspect. The defendant’s 
act was deliberate, and the fact that he had been punished by 
his commanding officer was a matter relating to the offender 
and not to the offence, whereas Whittall v. Kirby [1947] K.B. 194 
showed that the reasons must be special to the offence and not 
the offender. The case must go back to the justices with 
directions to impose a penalty, which might be nominal, and to 
impose disqualification. 

Hitrpery and Donovan, JJ., agreed. Appeal allowed. 

APPEARANCES : N. MacDermot (Gibson & Weldon); P. Curtis 
Bennett (Theodore Goddard & Co.). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law] (1 W.L.R. 13381 


COPYRIGHT: INFRINGEMENT: ASSIGNMENT: 
WEEKLY PERIODICAL A “ VOLUME” 
Jonathan Cape, Ltd. v. Consolidated Press, Ltd. 


Danckwerts, J. 6th October, 1954 

Action. 

By an agreement dated 16th April, 1951, made between the 
plaintiffs and the author of a literary work, the plaintiffs acquired 
the exclusive right tg publish the work in ‘“‘ volume form.’’ The 
serial rights were not included under this part of the agreement 
and were referred to elsewhere. The defendants published 
substantially the whole work in one issue of a weekly periodical 
owned by them, a publication which possessed only paper covers. 
The plaintiffs claimed that this publication infringed their 
copyright in the work under the agreement. The defendants 
contended that the publication was not an infringement as it 
was not in “ volume form”’ as provided by the agreement ; 
and that the plaintiffs only acquired a licence under the agreement 
and were not entitled to sue for infringement without joining the 
owner of the copyright. 

DANCKWERTS, J., said that he had been referrea to definitions 
in dictionaries, and it 'seemed to him, whether or not those 
definitions were to be regarded as of the highest materiality, 
the defendants’ publication met both the definition of a volume 
and that of a book. He thought that the real point of the agree- 
ment was that the distinction was made between the publication 
of the work as a whole (and that was what was meant by the 
word “‘ volume ’’) and the publication of the work by instalments, 
which was publication in a serial form and was treated in a 
separate way in the agreement. On that point of construction, 
therefore, he felt no doubt whatever that the defendants’ 
publication was a publication of the work in the form of a 
volume, and the plaintiffs’ copyright had, therefore, been 
infringed by the defendants. It was plain that on the proper 
construction of the agreement, the plaintiffs were partial assignees 
of the author’s copyright and were entitled by s. 5 (2) of the 
Copyright Act, 1911, to sue without joining the author. It was 
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in the circumstances unnecessary to decide whether a licensee 
under the copyright would be entitled to sue without joining 
the author. He would leave the question where it was left in 
British Actors Film Co., Ltd. v. Glover [1918] 1 K.B. 299. 
Judgment for the plaintiffs. 
APPEARANCES: K. E. Shelley, Q.C., and Dennis Lloyd 
(Rubinstein, Nash & Co.) ; L. G. Scarman (Slaughter & May). 
{Reported by Mrs. Irene G. R. Mosgs, Barrister-at-Law] [1 W.L.R. 1313 


DRIVING UNINSURED: NO SPECIAL REASONS: 
CONDITIONAL DISCHARGE 
Surtees v. Benewith 
Lord Goddard, C.J., Lynskey and Parker, JJ. 11th October, 1954 

Case stated by Surrey justices. 

The defendant was summoned for driving a motor vehicle 
while uninsured, contrary to s. 35 of the Road Traffic Act, 1930, 
and pleaded guilty, but submitted that there were “ special 
reasons ’’ why he should not be disqualified. It was proved that 
he had been driving for about a week without obtaining insurance, 
although he had made several efforts to obtain it, and did obtain 
it a few hours after the time at which the charge was laid. The 
justices found that there were no special reasons, but, in view 
of all the circumstances, they discharged him conditionally under 
s. 7 (1) of the Criminal Justice Act, 1948. The prosecutor appealed. 


Lorp GopparD, C.J., said that the effect of the justices’ 
decision was that no disqualification could follow, although the 
facts showed that it was a bad case. In Dennis v. Tame [1954] 
1 W.L.R. 1338”; ante, p. 750, the court had recently held that 
justices could only use the machinery of conditional discharge if 
there were circumstances which would amount to “ special 
circumstances.’”’ In the present case the justices had found that 
there were no special circumstances, and the case must go back 
with a direction to disqualify. 

LYNSKEY and PARKER, JJ., agreed. Appeal allowed. 

APPEARANCES : P. Wrightson (Solicitor, Metropolitan Police). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 1335 


AGRICULTURAL HOLDINGS ACT, 1948: APPLICABILITY 
TO PREMISES USED IN HORTICULTURAL BUSINESS 
Monson v. Bound 
McNair, J. 11th October, 1954 

Action. 

Demised land and premises, in all about one-third of an acre, 
used by the tenant for the purposes of a horticulturist’s business, 
consisted of a one-storey shop and glass conservatory where 
flowers and plants were displayed for sale with, behind, green- 
houses and an area of cultivated stock garden used for raising 
plants, either grown on the premises or purchased elsewhere. 
Sixty-five per cent. of the turnover of the business came from 
the sale of cut flowers, pot plants, shrubs and wreaths, and one- 
sixth of that (equivalent to one-tenth of the total turnover) 
was in respect of plants and shrubs grown on the premises ; 
the rest of the plants and shrubs were purchased elsewhere. 
The remainder of the turnover represented the purchase and sale 
of horticultural products such as seed potatoes, fertilizers and 
horticultural sundries. On the expiry of the lease the landlord 
claimed possession and the tenant contended that the premises 
were an agricultural holding within the meaning of the 
Agricultural Holdings Act, 1948, and that accordingly he 
was entitled to the protection of s. 3. 

McNair, J., having found that, although horticultural processes 
were carried on in substantially the whole of the premises, viewed 
as a matter of substance the premises as a whole were being 
used for the purpose of a retail shop for the sale of horticultural 
products, and that the raising, caring and culture of horticultural 
products on part of the land was merely ancillary to its main use, 
said that the reasoning underlying the decision of the Court of 
Appeal in Howkins v. Jardine [1951] 1 K.B. 614 led to the 
conclusion that the Act only applied if the tenancy as a whole 
was in substance a tenancy of agricultural land. If that was 
correct then, on his findings, the tenant must fail. Relying on 
Dunn v. Fidoe [1950| 2 All E.R. 685, the tenant had contended 
that the principle stated in Howkins v. Jardine only applied to 
take agricultural land out of the protection of the Act if there 
was comprised in the holding some part which was not used for 
any agricultural purposes at all, and that if it was found that 
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substantially all parts of the land comprised in the tenancy were 
used in connection with, though not mainly or primarily for the 
purposes of those parts of the land which were purely agricultural, 
then the case fell within the protection of the Act. In his, his 
lordship’s, judgment, Dunn v. Fidoe could not be regarded as 
laying down any such general principle but was a decision on 
the very particular facts of that case. He held that the land 
in question, taken as a whole, was in substance not land used for 
agriculture. The result was that the landlord was entitled 
to possession. Judgment for the plaintiff. 

APPEARANCES: Henry S. Ruttle (Patersons, Snow & Co., for 
Mole, Rosling & Vernon, Reigate); L. A. Blundell (Loxley and 
Preston, for G. Lewis F. Greece, Redhill). 

{Reported by Miss J. F. Lams, Barrister-at-Law] [1 W.L.R. 1321 
JUSTICES: APPLICATION BY POLICE FOR SUMMONS 
FOR CARELESS DRIVING: INSISTENCE BY JUSTICES 

ON SUMMONS FOR DANGEROUS DRIVING 

R. v. Nuneaton Justices ; ex parte Parker 
Lord Goddard, C.J., Lynskey and Parker, JJ. 13th October, 1954 

Application for mandamus. 

A police inspector applied to justices for the grant of a summons 
for driving without due care and attention, contrary to s. 12 of 
the Road Traffic Act, 1930, but the chairman refused to issue 
the summons, stating that he was only prepared to grant asummons 
for dangerous driving under s. 11 of the Act, as he said that, as a 
matter of principle, no summons for careless driving should be 
issued unless he was satisfied that there could not possibly be a 
conviction for dangerous driving, having regard to certain 
observations of Devlin, J., in Jn ve Beresford (1952), 36 Cr. App. R. 1. 
The police moved for mandamus. 

Lorp GopparD, C.J., said that Devlin, J., in his observations 
had said that ‘“‘ there are too many cases where the justices are 
prevented from dealing with dangerous driving as such because 
the police have preferred the lesser charge.’’ In that passage, 
Devlin, J., was not giving directions, but was making a recom- 
mendation to the police as to the charges which they should 
make. It was not a direction to justices to refuse to issue a 
summons for the lesser offence. It was for the Director of Public 
Prosecutions or the police to decide what charges should be 
preferred. If it was found that the police were being unduly 
lenient in preferring charges, the justices could refer the matter 
to the chief constable or the Home Secretary. For the justices 
to insist that the major charge should be preferred was, to some 
extent, prejudging the case. There would be an order directing 
the justices to issue the summons for which the police asked. 

LyNSKEY and ParRKER, JJ., agreed. Order for mandamus. 

APPEARANCES: P. Wrightson (Sharpe, Pritchard & Co., for 
R. M. Willis, Warwick). * 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 1318 
LICENSING : WAR-DAMAGED PREMISES: JURISDICTION 
OF JUSTICES ON APPLICATION FOR PLANNING 
REMOVAL OF LICENCE 


R. v. City of London Licensing Justices ; ex parte Stewart and 
Another 


Lord Goddard, C.J., Lynskey and Parker, JJ. 
15th October, 1954 


Application for mandamus. 

By s. 58 (2) of the Licensing Act, 1953, where a proposal for 
the removal of a licence from war-damaged to other premises 
has been confirmed by the appropriate planning authority, ‘ the * 
justices shall grant a planning removal of the licence to those 
premises if they are satisfied that (a) the premises are fit and 
convenient for the purpose, (b) [the applicant is not disqualified 
and is fit and proper] and (c) any conditions specified in the 
proposals as confirmed have been complied with.’’ The holders 
of a full licence for the sale of intoxicating liquor in respect of 
premises which had been closed since 1943 due to damage by 
enemy action wished to remove the licence to premises in another 
part of London. Consent had been granted by the sub-committee 
of the City of London licensing planning committee and this was 
confirmed by the county licensing planning committee, subject 
to the condition that a written undertaking be given to the 
licensing justices that no intoxicating liquor would be sold for 
consumption off the premises and that only one bar would be 
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provided during certain restricted hours for the general public. 
A written undertaking to this effect was lodged with the justices. 
On application being made to the licensing justices in accordance 
with s. 58, the justices refused to grant a planning removal 
of the licence on the grounds that they had no jurisdiction to 
do so, since in their opinion the condition was one which the 
licensing planning committee could not impose on a full licence, 
and further that the undertaking, being of a permanent and 
continuous nature, was one which had not been, and could not 
be, complied with before application was made to the justices 
as required by s. 58 (2) (c) of the Act. The applicants moved 
for an order of mandamus. 

Lorp Gopparp, C.J., said that the justices appeared not to 
have distinguished between the condition that undertakings 
should be given, and the undertakings themselves. If there 
was any difficulty about the undertakings, that could be dealt 
with if there was ever a breach. But as the applicants had 
complied with the condition to give undertakings, the justices 
were bound to grant the licence. The order must go. 

LYNSKEY, J., agreeing, said that the jurisdiction of the justices 
was limited to satisfying themselves that the provisions (a), 
(6) and (c) of s. 58 (2) had been satisfied. If the applicants had 
complied with the conditions imposed, it was not for the justices 
to investigate the question whether they were good or bad. 
The justices had no option but to grant planning removal. 


PARKER, J., agreed. Order of mandamus. 


Viscount Hailsham, Q.C., and S. Lamb (H. H. 
Christmas Humphreys (Controller and City 


APPEARANCES : 
Wells & > Sons); 
Solicitor). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 1325 


NATIONAL INSURANCE: SICKNESS BENEFIT: 
CLAIMS BY PERSONS DETAINED IN MENTAL 
HOMES AS A RESULT OF CRIMINAL PROCEEDINGS 
R. v. National Insurance Commissioner ; ex parte Timmis 
R. v. Same; ex parte Cox 
R. v. Same; ex parte James 
Lord Goddard, C.J., Lynskey and Ormerod, JJ. 
19th October, 1954 

Applications for certiorari. 

The three applicants, T, C and J, having committed criminal 
offences, were detained in hospitals or mental institutions pursuant 
to court orders. In the case of 7, the magistrates, being satisfied 
that he was of unsound mind, made an order for his detention 
under s. 24 of the Criminal Justice Act, 1948. In the cases of 
C and J, who were found to be mental defectives, the orders 
were made by courts of quarter sessions under the Mental 
Deficiency Act, 1913. Applications were made for orders of 
certiorari to quash decisions of the National Insurance Commis- 
sioner that the applicants were not entitled to sickness benefits 
under the provisions of the National Insurance Act, 1946, by 
reason of the provisions of s. 29 (1) (b) which excepted a person 
from benefit if he was “‘ undergoing penal servitude, imprisonment 
or detention in legal custody.’’ By s. 24 (1) of the Criminal 
Justice Act, 1948, justices may, when a person is charged with 
an offence punishable by imprisonment, if satisfied that (a) the 
person did the act charged, and (b) he is of unsound mind, and 
(c) that he is a proper person to be detained, direct him to be 
detained in an institution for persons of unsound mind. By 
s. 66: ‘‘ Any person... authorised by ... this Act to be 
taken to any place or to be kept in custody shall, while being so 
taken or kept, be deemed to be in legal custody . . .”’ 

Lorp Gopparp, C.J., said that a point whether certiorari 
lay against the Commissioner had been waived, in view of the 
court’s opinion on the main question. Dealing first with T’s 
case, it had been argued that as the words “ penal servitude ”’ 
and ‘‘ imprisonment ’’ preceded the words ‘“‘ detention in legal 
custody,”’ such custody must be of a punitive or corrective 
nature to satisfy s. 29 of the Act of 1946. But the words meant 
that a person should be disqualified while he was detained under 
any form of legal custody, and the matter was put beyond doubt 
by s. 66 of the Act of 1948, which indicated that a person detained 
under s. 24 was detained in legal custody. If habeas corpus 
were applied for on behalf of 7, the answer would be that he was 
being kept in the mental institution in consequence of a lawful 
order. Dealing with C and /, it made no difference that C 


had been detained many years while J had only been recently 
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detained. Orders under the Mental Deficiency Acts were made 
initially for one year, but could be continued by the Board of 
Control as long as they thought fit. There was no difference 
between persons detained under the Act of 1913 and those 
detained under the Act of 1948. Each of the three cases was 
one in which an order had been made by a court exercising 
criminal jurisdiction in accordance with criminal law. The 

applications must be refused. 
LyNsKEY and ORMEROD, JJ., agreed. Applications refused. 
APPEARANCES: J. P. Widgery (Official Solicitor); J. P. 
Ashworth (Solicitor, Ministry of Pensions and National Insurance). 
{Reported by F. R. Dymonp, Esq., Barrister-at-Law) [3 W.L.R. 614 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


HUSBAND AND WIFE: DIVORCE: INSANITY: 
ADMISSION UNDER AN “ URGENCY ORDER” 
Chapman v. Chapman (by her guardian ad litem) 

Mr. Commissioner Grazebrook, Q.C. 30th July, 1954 
Petition by husband for divorce on ground of insanity. 


The parties were married in 1922 and there were no children. 
On 30th July, 1948, the wife was admitted under an urgency 
order issued under s. 11 of the Lunacy Act, 1890. On 
5th August, 1948, she was regraded as a voluntary patient 
under s. 1 of the Mental Treatment Act, 1930. The court was 
satisfied that she had received treatment as a voluntary patient 
ever since and that she was incurably of unsound mind. The 
question arose whether the reception and detention under s. 11 
of the Act of 1890 amounted to “ detention ’’ within the meaning 
of s. 1 (2) (a) of the Matrimonial Causes Act, 1950. Cur. adv. vult. 


Mr. Commissioner GRAZEBROOK, Q.C., said that by s. 341 of 
the Lunacy Act, 1890, a reception order was stated to include an 
urgency order. An urgency order was clearly a temporary 
order, and by s. 11 (6) of the Act of 1890 it could only remain in 
force for seven days. In the present case the urgency order 
had been discharged by operation of law when it was about to 
expire and the wife had been immediately readmitted as a 
voluntary patient. She had remained in the hospital ever since. 
The commissioner referred to Crutchfield v. Crutchfield (1946), 
62 T.L.R. 661, Whitley v. Whitley [1946] 2 All E.R. 726; 63 
T.L.R. 289 (C.A.) and Benson v. Benson [1941] P. 90, and 
said that there seemed to be no authority which was directly in 
point upon the matter. Although Crutchfield v. Crutchfield 
(supra) and Whitley v. Whitley (supra) related to detention of a 
temporary nature or of short duration, the decisions were based 
on the fact that there was no detention under an order under the 
Lunacy and Mental Treatment Acts, 1890 to 1930. Section 1 (2) (a) 
of the Matrimonial Causes Act, 1950, referred to “ any order... 
under the Lunacy and Mental Treatment Acts, 1890 to 1930” ; 
and although an urgency order was quite clearly of a temporary 
nature and of very short duration, it was in fact an order under 
the Lunacy and Mental Treatment Acts, 1890 to 1930. In those 
circumstances the wife had been detained under an order, and 
the husband had proved his case. Decree nisi. 

Michael Talbot (Peacock & Goddard for 
Stuart Horner (Official 


APPEARANCES : 
Arthur F. Clark & Son, Reading) ; 
Solicitor). 
[Reported by Joun B. Garpyer, Esq., Barrister-at-Law] [1 W.L.R. 1332 


HUSBAND AND WIFE: DIVORCE: INSANITY: ABSENCE 
FROM MENTAL HOSPITAL FOR CURE OF FRACTURED 
LEG 
Swymer v. Swymer (by his guardian ad litem) 

Mr. Commissioner Grazebrook, Q.C. 

; 30th July, 1954 

Petition by wife for divorce on ground of insanity. 

The parties were married in 1918 and there was one child born 
in 1924. On 3rd December, 1925, the husband was admitted to a 
mental hospital pursuant to a _ reception order dated 
28th November, 1925. He remained under care and treatment 
until, in December, 1951, he was discharged ‘“‘ relieved ”’ and 
readmitted as a voluntary patient on the same day. He remained 
at the hospital until he became an in-patient at the Southern 
Hospital, Dartford, on 10th January, 1953, following a fracture 
of his leg. He returned to the mental hospital on 11th May, 
1953. Evidence was adduced that he went to the Southern 
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Hospital with the approval of the medical superintendent for the 
purpose of attention to his leg, that arrangements were made for 
reports to the medical superintendent, that his name had been 
kept on the books of the mental hospital throughout, and that 
after his return to the mental hospital he had remained there 
until his wife presented a petition for divorce on the ground 
that he was incurably of unsound mind. The court was satisfied 
as to the insanity ; but the question arose whether the husband 
could be said to have been continuously under care and treatment 
for a period of at least five years immediately preceding the 
presentation of the petition in view of the period spent in the 
Southern Hospital. Cur. adv. vult. 

Mr. Commissioner GRAZEBROOK, Q.C., stated the facts, referred 
to the requirement of s. 1 (1) (d) of the Matrimonial Causes Act, 
1950, and said that it was quite clear that there could be no 


SURVEY OF 


HOUSE OF LORDS 
A. PROGRESS OF BILLS 
In Committee :— 
Electricity Reorganisation (Scotland) Bill [H.C.] 
{28th October. 
Mines and Quarries Bill [H.C.] {28th October. 
B. QUESTIONS 
LEGAL AID 


The Lorb CHANCELLOR said that during the financial year 
a grant-in-aid of {1,075,000 was made in respect of legal aid 
in civil proceedings in England and Wales, and that 27,636 
civil aid certificates were issued. In the calendar year 1953 
5,113 legal aid certificates, 6,555 defence certificates and 
416 appeal aid certificates were issued in criminal proceedings 
in England and Wales. The amount spent was not easily 
ascertainable, as the cost was borne out of local funds. 

[27th October. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read Second Time :— 
Civil Defence (Armed Forces) Bill [H.L.] [28th October. 
Expiring Laws Continuance (No. 2) Bill [H.C.] 
[28th October. 


National Gallery and Tate Gallery Bill [H.L.] 
{29th October. 


Read Third Time :— 
Bank of Scotland Order Confirmation Bill [H.C. 
[28th October. 
Overseas Resources Development Bill [H.C.] [28th October. 


In Committee :— 


Food and Drugs Amendment Bill [H.L.] [27th October. 
B. DEBATES 

When Mr. ARTHUR SKEFFINGTON raised the question of 
bringing into operation the remaining parts of the Legal Aid 
and Advice Act, 1949, the ATTORNEY-GENERAL replied that the 
position was being closely considered by the Lord Chancellor. 
The Housing Repairs and Rents Act and the Landlord and 
Tenant Act had strengthened the case for the extension of 
legal aid to the county courts. If the choice had to be made 
between extending legal aid to the county courts or to the 
magistrates’ courts or the institution of the advice system, 


he thought that the county courts should have priority. 
[26th October. 


C. QUESTIONS 
LeGcaL A1p (County Courts) 


The ATTORNEY-GENERAL said that the question of extending 
the application of the Legal Aid and Advice Act to proceedings 
in the county court was being closely considered by the Lord 
Chancellor, but that he was not yet in a position to make a 
statement. He recognised that the passing of the Housing 
Repairs and Rent Act had strengthened the case for such 
extension. [25th October. 


THE SOLICITORS’ 


JOURNAL (Vol. 98] 753 


detention in the case of a voluntary patient. That was apparent 
from s. 1 (1) of the Mental Treatment Act, 1930. There were no 
provisions in the Act of 1930 for absences on leave or trial, or 
escapes of voluntary patients. The Southern Hospital, Dartford, 
where the patient had been sent for treatment to his fractured 
leg, was not an institution as defined by s. 21 (1) of the Mental 
Treatment Act, 1930, and it had not been approved by the 
Minister of Health as ‘“‘a hospital, nursing home or place ’’ for 
the purposes of s. 1 (1) of the Act. In those circumstances the 
husband could not be said to have been continuously under care 
and treatment for a period of at least five years immediately 
preceding the presentation of the petition. Petition dismissed. 


APPEARANCES: D. Tolstoy (L. H. Whitlamsmith, Law Society 
Divorce Department) ; Stuart Horner (Official Solicitor). 
{Reported by Joun B. Garpner, Esq., Barrister-at-Law) [1 W.L.R. 1329 


THE WEEK 


LreGAL Alp (HousE oF LorDs APPEALS) 

The AtroRNEY-GENERAL said that he had read the observations 
of the Law Lords in the case of Anderson v. Lambie, relating to 
the hardship caused to a legally-assisted litigant who, after 
being successful in the Court of Appeal, was taken on appeal 
to the House of Lords, where he failed. This matter was being 
considered as part of the question of extending the Legal Aid 
and Advice Act. The extension of legal aid to the House of 
Lords and its extension to the county courts would both be 
considered. [25th October. 

PooR PRISONERS (DEFENCE) 

In answer to Mr. HALE, who asked whether he was aware of 
the inadequacy of the present provisions for the defence of poor 
prisoners and what measures he was taking, Major LLoyp GEORGE 
said that in October, 1953, the fees payable to solicitors and 
counsel in criminal cases were increased by 50 per cent., and that 
a new provision had been introduced for the payment of a daily 
fee in cases where a trial at assizes or quarter sessions lasted for 
more than two full days. He had the question under review 


but was not in a position to make any further statement. 
{25th October. 


HousrE PURCHASE (GUARANTEE SCHEMES) 

Mr. SANpys said that out of 1,531 housing authorities in 
England and Wales, 621 had so far decided to operate the 
guarantee schemes suggested for use under s. 5 of the Housing 
Act, 1949. Thirty-one had stated that they were unwilling to 
do so. The rest had not yet stated their policy. In addition, 
the majority of housing authorities had exercised their powers 
under the Small Dwellings Acquisition Acts to make advances 
for house purchase. [26th October. 


FLoop DAMAGE REPAIRS (RENT INCREASES) 


Mr. SANDys said that the matter of rent increases claimed 
by landlords by reason of repairs and redecorations carried 
out to houses damaged by the floods of 1953 and pdid for out 
of the Lord Mayor’s National Flood and Tempest Distress Fund 
would be considered. [26th October. 


RENT Books (ENTRIES) 

Mr. SANbys said that no new legislation would be needed 
if it were thought desirable to adopt a suggestion to make it 
legally obligatory upon the part of landlords to have stated 
on their tenants’ rent books the gross rateable value and the 


statutory deduction of the premises they were occupying. 
[26th October. 


UNIVERSAL COPYRIGHT CONVENTION 

Asked whether he was prepared to ratify the Universal 
Copyright Convention, signed on 6th September, 1952, Mr. PETER 
THORNEYCROFT stated that he could not say when it would be 
possible to introduce the legislation that would be necessary 
to enable copyright protection to be conferred on the published 
works of nationals of Convention countries irrespective of the 
place of first publication of those works. [26th October. 


MERCHANDISE Marks Act (INFRINGEMENTS) 


Mr. THORNEYCROFT said that forty-one complaints had been 
received this year of infringements of the Merchandise Marks 
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Acts. Legal proceedings had been instituted so far in twelve 
cases, eight of which were successful, two unsuccessful and two 
were still pending. [28th October. 


PET SHOPS AcT (PROSECUTIONS) 
Major LLoyp GEORGE said that six prosecutions in connection 
with the Pet Shops Act were taken in 1953. [28th October. 


PUBLICATION OF LEASEHOLD COMMITTEE EVIDENCE 
The ATTORNEY-GENERAL said that he was not aware of any 
general demand that the evidence given before the Leasehold 
Committee be published. He saw no reason to alter his 
predecessor’s decision not to publish it. [29th October. 


STATUTORY INSTRUMENTS 


Aberdeen-Huntley-Fochabers Trunk Road (Den Burn and 

Other Diversions) Order, 1954. (S.1. 1954 No. 1383.) 
Basutoland, Bechuanaland Protectorate and Swaziland (Appeals 

to Privy Council) Order in Council, 1954. (S.I. 1954 No. 1370.) 

6d. 

Basutoland, Bechuanaland Protectorate and Swaziland Court of 
Appeal Order in Council, 1954. (S.I. 1954 No. 1369.) 5d. 
British Guiana (Alteration of Boundaries) Order in Council, 1954. 

(S.I. 1954 No. 1372.) 

County Court (Amendment) Rules, 1954. 

(L. 12).) 8d. 

These rules, which come into operation on 15th November, 
1954, prescribe the procedure and forms relating to county court 
proceedings under the Landlord and Tenant Act, 1954. They 
provide a new Ord. 40 covering procedure under both the 
Landlord and Tenant Act, 1927, and the Act of 1954. Amend- 
ments to Ords. 35 and 46 give effect to the recommendations 
made by the Evershed Committee in their Second Interim Report 
with regard to Admiralty proceedings in the county court, 
while Ord. 37 is amended to extend the power of setting aside 
judgments and orders given in the defendant’s absence to 
originating applications and other matters as well as to actions. 
The court is also empowered of its own motion to order transfer of 
moneys in court from a deposit account to an investment account. 
Dangerous Drugs Act, 1951 (Application) (No. 2) Order, 1954. 

(S.I. 1954 No. 1367.) 

Double Taxation Relief (laxes on Income) (General) (No. 3) 

Regulations, 1954. (S.1. 1954 No. 1366.) 

Duty-Free Supplies for the Royal Navy Regulations, 1954. 

(S.I. 1954 No. 1406.) 5d. 


(S.I. 1954 No. 1394 


POINTS IN 


Matrimonial Home——WiFr’s RIGHT tO REMAIN 
oF TENANCY AND DEATH OF HUSBAND 


ASSIGNMENT 





QO. H was the weekly tenant of a dwelling-house and shop, 
carrying on a newsagency business there with his wife, W. In 
November, 1953, H was taken ill and went to live with his son, 
L (W’s step-son), leaving W in possession of the dwelling-house. 
W continued to carry on the business with L. In December, 
1953, H, without consulting or notifying W, gave the business 
to L and assigned the tenancy of the property to L with the 
consent of the landlord. JL instructed W that she was no longer 
required in the shop, and she found other employment. H has 
now died and 1 has notified W that he is the tenant of the 
property and requires W to vacate the dwelling-house forthwith. 
It would appear from recent decisions that, as against H, W was 
a licensee with a special right to remain in the matrimonial home 
and that this would also bind a successor in title, namely, L 





Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘* Points in Practice” 
Department, The Solicitors’ Journal, 102-103 Fetter Lane, 
London, E.C.4. 


They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. esponsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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Foreign Compensation (Hungary) (Registration) (Amendment) 
Order, 1954. (S.I. 1954 No. 1371.) 

Hartlepools Water Order, 1954. (S.I. 1954 No. 1382.) 5d. 

London-Edinburgh-Thurso Trunk Road (Blueton Diversions) 
Order, 1954. (S.I. 1954 No. 1395.) 

Marlow Water Company (Marlow Bridge) Order, 1954. (S.I. 
1954 No. 1392.) 

Milk Distributive Wages Council (England and Wales) Wages 
Regulation Order, 1954. (S.I. 1954 No. 1400.) 8d. 

Northern Rhodesia (Legislative Council) (Amendment) (No. 3) 
Order in Council, 1954. (S.I. 1954 No. 1376.) 

Northern Rhodesia (Legislative Council) (Validation of Member- 
ship) Order in Council, 1954. (S.I. 1954 No. 1375.) 5d. 

Northern Rhodesia (Native Trust Land) (Amendment No. 2) 
Order in Council, 1954. (S.I. 1954 No. 1374.) 

Perth - Aberdeen- Inverness Trunk Road (Dytach Bridge 
Diversion) Order, 1954. (S.I. 1954 No. 1384.) 

Petroleum (Production) (Amendment) Regulations, 1954. 
(S.I. 1954 No. 1378.) 

Petty Sessional Divisions (Pembrokeshire) Order, 1954. (5.1. 
1954 No. 1396.) 6d. 

Savings Certificates (Amendment) 
1954 No. 1399.) 

School Health Service and Handicapped Pupils Amending 
Regulations, 1954. (S.I. 1954 No. 1389.) 

Singapore Colony (Electoral Provisions) Order in Council, 1954 
(S.I. 1954 No. 1377.) 

Stirling-Cupar-St. Andrews Trunk Road (Wellfield and Anothe1 
Diversion) Order, 1954. (S.I. 1954 No. 1385.) 

Stopping-up of Highways (Cheshire) (No. 3) Order, 1954 
(S.I. 1954 No. 1364.) 

Stopping up of Highways (Kingston-upon-Hull) (No. 2) Order, 
1954. (S.I. 1954 No. 1380.) 

Stopping up of Highways (Leeds) (No. 3) Order, 1954. 
No. 1379.) 

Stopping up of Highways (Middlesex) (No. 6) Order, 1954. 
(S.I. 1954 No. 1381.) 

Stopping up of Highways (Middlesex) (No. 7) Order, 1954. 
(S.I. 1954 No. 1386.) 

West African Territories (Air ‘ransport) (Amendment) Order 
in Council, 1954. (S.I. 1954 No. 1373.) 


|Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free.] 


Regulations, 1954. (S.1. 


(S.1. 1954 


PRACTICE 


(Ferris v. Weaven {1952| 2 All E.R. 233). Does this special 
licence cease on H’s death or could W still successfully resist 
a claim for possession by L ? 

A. The point appears to be a novel one, and we cannot go 
further than to say that in our opinion the licence (if any) does 
cease on the husband’s death. Further, Ferris v. Weaven, even 
allowing for the fact that the purchaser had, as in this case, 
notice of the wife’s occupancy, is one of a number of decisions 
dealing with the position of deserted wives; and H’s failure to 
consult or notify W would not be tantamount to desertion. 
Also, the decision has been much criticised and its validity 
doubted ; see the series of articles in ‘‘ A Conveyancer’s Diary ”’ 
which was concluded in our issue of 23rd May, 1953 (97 Sot. J. 
364). 


Settled Land—Cost oF COMPLYING WITH DEMOLITION 


ORDER—APPLICATION OF CAPITAL 

Q. Some clients of ours are trustees of the statutory trusts 
affecting certain freehold properties. The freehold properties 
consist of very old dwelling-houses, some of which have been 
demolished pursuant to a demolition order made by the local 
authority and others are likely to have to be demolished in the 
near future. The question has arisen whether the cost of 
demolition can be paid for out of capital moneys. We are of 


opinion that such cost should (in equity) be borne by capital and 
not by the small amount of rents which have been accumulated, 
but we are finding difficulty in quoting any authority to our 
clients for our view. There does not seem to be anything in the 
Settled Land Act clearly indicating that capital moneys may be 
applied for such a purpose. 
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A. We know of no authority dealing with the cost of 
demolishing houses. On the other hand, we think it is reasonably 
clear that the cost should be borne by capital and we think the 
reasoning in Re Lever [1897] 1 Ch. 32 could be applied. Reference 
may also be made to Re Thomas {1900} 1 Ch. 319 and to the Irish 
case of Re Lisnavagh [1952) Ir. R. 296 mentioned in Current Law, 
May, 1954, para. 351. The expenditure in complying with a 
demolition order would, as we understand the facts, fall on the 
trustees (Housing Act, 1936, s. 13 (2), as read in the light of the 
definition of “‘owner’’ in s. 188 (1)). The question is, therefore, 
how they should indemnify themselves, and we think, on general 
principles, it should be out of capital. See, for instance, 
Halsbury’s Laws of England, 2nd ed., vol. 33, pp. 123, 124, 125. 


Trustees for Sale—HoLpDING ON TRUST FOR THEMSELVES— 
LEASE TO ONE OF THEM 

Q. Two clients, A and B (who hold an industrial building as 
trustees upon trust for sale, in trust for themselves in equal 
shares as tenants in common), desire to grant a lease for a term 
of years to B so as to secure a rent to A (who will be excluded 
from possession of the building during the term of the lease). 
It is proposed to grant the lease by A and B (as landlords) to B 
(as tenant) at double the rent required by A. A will then 
receive the amount of rent he requires, B, the tenant, both pays 
(as tenant) and receives (as co-landlord) the other half of the rent, 
which, of course, cancels itself out. Are there any legal objections 
to a grant of a lease by A and B to B ? 

A. We can see no objection to the grant of this lease. (1) The 
trustees for sale as such have a general leasing power (Woodfall, 
Landlord and Tenant, 25th ed., p. 62) in addition to the Settled 
Land Act powers (Law of Property Act, 1925, s. 28 (1), as 
amended). In any event the concurrence of all persons interested 
in equity justifies the grant of the lease. (2) Two persons may 
convey (which includes lease: ibid., s. 205 (1) (ii)) property to 
one of themselves (cbid., s. 72 (4)). (3) In the circumstances 
we do not consider that any difficulty arises from the fact that 
one of the trustees (B) is, in effect, acquiring an interest from 
himself and another. The substance of the matter is that the 
parties are concurring in a proper transaction. It is generally 
accepted that the rule preventing a trustee from buying (or 
leasing) from himself has no application to trustees holding 
land on trust for themselves merely as a conveyancing device. 
See Emmet on Title, 13th ed., vol. II, p. 1172. 


Mortgage—BvuILDING SocIETY RECEIPT—FORM 

Q. Section 115 (2) of the Law of Property Act, 1925, requires 
the name of the person making repayment of mortgage money 
to be stated in a receipt. We have recently raised an objection 
to a receipt given by a building society because it omits this 
statement. We are referred to Emmet, 13th ed., vol. I, under 
the heading “‘ Statutory Receipts under s. 42 of the Building 
Societies Act, 1874.” Section 115 replaces the earlier provisions 
relating to receipts so far as operation is concerned. Is our 
objection valid ? 

A. Provided the receipt is otherwise in accordance with the 
form in the schedule to the Building Societies Act, 1874, we 
consider it to be valid and that the objection is not well founded. 
The Building Societies Act, 1874, s. 42, specifying a form of 
receipt is still in force and is not repealed by the Law of Property 
Act, 1925; s. 115 does not alter the previous rule as to the 
form of a building society receipt although its effect on the 
operation of such a receipt is doubtful. See further Emmet, 
vol. I, p. 248 et seq. 

AS TO INSURANCE—SELECTED INSURANCE 
CoMPANY—AGENCY 

Q. My client, A, has recently agreed to purchase lease- 
hold property. The lease provides that insurance shall be 
effected in ‘‘ the X office or such other office as shall be selected 
for that purpose by the lessor’’; no mention is made as to 
agency. On A’s applying to the X company for cover through 
an agent of his own choice, the insurance company refused to 
recognise that agent, stating that they had agreed with the 
lessors that all insurances on the lessors’ property should be 
effected through the lessors’ own agency. It is contended that 
such a stipulation cannot be made by the lessors after the lease 
is made and that A, provided he effects insurance in the prescribed 
company, is at liberty to select his own agent for this purpose, 
or alternatively, to effect insurance through a different company, 
on the ground that the agreement alleged to have been entered 
into between the lessors and the X company is not binding on him. 


Lease—COVENANT 


THE SOLICITORS’ 





JOURNAL (Vol. 98] 755 





A. We agree that the arrangement between the lessors and the 


X company does not bind 4 ; also, Tredegar v. Harwood [1929 
A.C. 72, deciding that under such a covenant a landlord may 
select any insurers he likes, does not go so far as to say that 
he may go on to dictate the mode of effecting the insurance. The 
difficulty is, however, that there is no authority to show that if 
that mode does not appeal to the tenant he is released from the 
obligation. There has, for instance, been as yet no decision on 
the question what would happen if an approved or selected 
insurance company simply refused to entertain the tenant’s 
proposal. In these circumstances we consider that, in order to 
give “‘ business efficacy ’’ to the covenant, a court would be likely 
to hold that the tenant would fulfil his obligation if he approached 
the X company direct, but not that he was entitled to insist on 
his own agent acting as intermediary. 


Repair of Boundary Wall—WuHETHER RIGHT TO ENTER 
ADJOINING LAND 

Q. Trustees of a building used for religious worship by non- 
conformists have consulted us regarding their right to go on to 
an adjoining garden for the purpose of repairing the walls of the 
building which occupies the whole of the site which they own. 
The building is old, and, although there is no record of the fact, 
it is thought that, when repairs have become necessary in the 
past, permission to go on to the adjoining garden will have been 
sought. Difficulties have now arisen and the trustees wish to 
know whether they have any right to go on to the garden for the 
purpose of repairing. 

A. In the absence of an easement acquired by grant or 
prescription we know of no right which would enable the trustees 
to go on the adjoining land for the purpose of repairing their 
boundary walls. As to the existence of an easement, the onus of 
proof will be on the trustees, and if permission to enter was 
sought when previously necessary this is strong evidence against 
the existence of an easement : Gale on Easements, 12th ed., p. 172. 


Sale—AssENT ON TRUSTS OF WILL—WHETHER 

APPOINTMENT OF NEW TRUSTEES NECESSARY FOR 
ASSENT AS WELL AS WILL 

Q. In 1948 A died and by his will appointed B, C, D and E to 
be his executors and trustees. The trusts of the will are 
undisclosed. In 1949 C died. In 1952 B, D and EF assented to 
the vesting in themselves of Blackacre (part of A’s estate) ‘ upon 
trust to sell the same and to hold the proceeds upon trusts 
declared concerning the same in the said will of 4.’’ Subsequently 
in 1952 X was appointed by B, D and E “ to be a trustee of the 
will of A jointly with B, D and FE.” B, D, E and X have now 
contracted to sell part of Blackacre to my client and I have said 
that X must be appointed a trustee of the assent before B, D, 
E and X can convey the legal estate. The vendors’ solicitor says 
that this is unnecessary and I would welcome your opinion. 

A. The contention of the vendors’ solicitors in this matter, 
while perhaps not academically correct, is in accordance with 
the usual practice and is appropriate to the form of assent 
adopted in this, as in most other cases. The statutory form of 
assent on trust for sale (Law of Property Act, 1925, Sehed. V, 
Form No. 9) purports to create a new trust for sale, and, if the 
statutory form had been adopted, separate appointments of X 
as trustee of the assent and of the proceeds of sale would have 
been necessary and appropriate. There appears, however, to be 
no statutory authority enabling executors to create a new trust 
for sale (except any indirect authority which the Law of Property 
Act, 1925, s. 206 (1), may confer), and such authority is not in 
practice given in the wills of the great majority of testators. 
Further, the creation of a new trust for sale in the assent is 
generally undesirable, as it would not carry into the new trust 
the powers and provisions of the will, e.g., as to postponement of 
sale, appointment of new trustees and the like. For this reason 
the statutory form of assent is not normally adopted and the 
form used, as in the present case, assents to the vesting of the 
legal estate on trust for sale and to hold the proceeds of sale on 
the trusts of the will. When this is done appointments of new 
trustees are confined to appointments as trustee of the will (not 
of the assent) and the trusts of the proceeds of sale are not 
brought on to the title. This practice has arisen as a matter of 
convenience, and, although its prima facie effect is to defeat the 
intention of the 1925 legislation to have separate appointments 
for the assent and for the will (see Trustee Act, 1925, s. 35) no 
disadvantage accrues, since the trusts of the proceeds of sale are, 
in any event, kept off the title. 
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NOTES AND NEWS 


Honours and Appointments 


The Viscountcy conferred on Lord Simonds has been gazetted 
by the name, style and title of Viscount Stmonps, of Sparsholt, 
in the County of Southampton. 

The Queen has approved the appointment of Mr. G. R. 
HINCHCLIFFE, Q.C., and Mr. G. DE P. VEALE, Q.C., as chairman 
and deputy chairman respectively of the West Riding Court of 
Quarter Sessions. 

Mr. JoHN RicHarp Barnes, acting Town Clerk of Fleetwood 
Borough Council, has been appointed Town Clerk and Clerk to 
the Port Health Authority. 


Mr. Haro_p BeEpForRD, assistant solicitor to Barnsley County 
Borough Council, has been appointed to a similar position with 
Margate Borough Council. 

Mr. DeNIS WILLIAM LANGFORD BUTLER, assistant solicitor to 
Norfolk County Council, has been appointed second assistant 
solicitor in the office of the Clerk of Salop County Council, as 
from 1st December, in succession to Mr. PHILIP GEORGE 
MEREDITH, who has been appointed magistrates’ clerk for the 
Ludlow Division. 

Mr. KENNETH GoRDON Dyson, prosecuting assistant in the 
Bradford Town Clerk’s department, has been appointed senior 
assistant prosecuting solicitor. 

Mr. DEREK MARSDEN HOLLAND, an assistant solicitor in the 
Bradford Town Clerk’s department, has been appointed senior 
assistant solicitor. 

Mr. CLivE SARGINSON, deputy Town Clerk of New Windsor 
Borough Council, has been appointed deputy Town Clerk of 
Leigh (Lancs) Borough Council. 


Personal Notes 

Having regard to a statement that has appeared in the Press, 
Mr. J. H. Stamp wishes it to be known that he is carrying on no 
further private practice at the Bar. 

Mr. Samuel John Lewin has completed fifty years’ service 
with Messrs. F. G. & P. M. Robinson, solicitors, of Ilkeston and 
Heanor, and for many years he has been managing clerk at their 
Heanor office. 


Miscellaneous 
REMITTANCE OF LEGACIES TO DOLLAR AREA 

The Treasury state that since November, 1949, the remittance 
of legacies from United Kingdom estates to residents of the 
American account area and Canada has been restricted to the 
first {500 of each legacy. The balances have been credited to 
blocked accounts or invested in sterling securities. 

The continuing need to conserve dollars makes it impossible to 
release the whole of these blocked legacies at present. The 
Treasury have decided, however, that a start can now be made 
in the progressive removal of the existing restrictions. Authority 
is accordingly being given for the remittance of the balance of 
such legacies distributed on or before 31st December, 1951. 

The rate at which further releases can be made must depend 
on the circumstances at the time and will be kept under review. 
The present intention is to move by stages to the complete 
release of blocked legacies and freedom to remit current legacies, 
but no time-table for this has been fixed. 


The National Savings Committee announce that, as from 
lst November, the total number of National Savings Certificates 
of the Ninth Issue which may be held by one person is increased 
from 700 units (purchase price £525) to 1,000 units (purchase 
price £750). The limit on individual holdings of 3} per cent. 
Defence Bonds is also increased from £1,000 to £2,000. 





Wills and Bequests 
Mr. William Kentish, Sr., solicitor, of Birmingham, left 
£23,744 (£20,594 net). 


OBITUARY 
Mr. H. W. M. ALDRIDGE 


Mr. Harold Whitchurch Mooring Aldridge, solicitor, of 
Christchurch, died recently, aged 78. He was admitted in 1904. 


Mr. A. BASTIDE 


Mr. Arthur Bastide, retired solicitor, of Brighouse and Elland, 
died on 17th October, aged 84. He was admitted in 1895. 


Mr. B. P. BRIDGEMAN 


Mr. Benjamin Pearson Bridgeman, late County Court 
Registrar of Bournemouth, died on 19th October. 


Mr. N. A. FOSTER 


Mr. Norman Alexander Foster, retired solicitor, of Bradford 
and Harrogate, died recently, aged 74. He was a former Mayor 
of Harrogate and had been a member of the council for nine years. 
He was admitted in 1901. 


SOCIETIES 


The Autumn meeting of the CHESTER AND NorRTH WALES 
INCORPORATED LAw Society was held on Friday, 8th October, 
1954, at Llandudno, fifty members attending. The meeting was 
followed by a lecture by Mr. R. E. Megarry on recent changes 
in the law of landlord and tenant. The second Medico-Legal 
Conference with the Chester and North Wales Medical Society 
was held on Friday, 22nd October, 1954, at Chester, a number 
of barristers on the Wales and Chester circuit attending as guests. 
Dr. C. Keith Simpson, Reader in Forensic Medicine, University of 
London, gave an address on ‘“‘ Crime and the Doctor,’ which 
was followed by a discussion on the differing approaches of the 
medical and legal professions. 


DrerBy Law Society have presented a four-piece silver tea 
set to Derby Corporation, marking the 800th anniversary of the 
town’s markets and fairs charter. 





At the annual meeting of the HUDDERSFIELD INCORPORATED 
Law Society held on 27th October, the following officers were 
elected for the coming year: president, Mr. J. D. Eaton Smith ; 
vice-president, Mr. T. A. S. Drake; secretaries, Mr. A. B. 
Auckland and Mr. F. Mills; and treasurer, Mr. J. Ashton Sykes. 





The Soticirors” ARTICLED CLERKS’ SocIETY announces the 
following programme for November: Wednesday, 17th— 
Rugger Match: The Society v. King’s College Hospital, at their 
sports ground at Dog Kennel Hill, East Dulwich; kick-off at 
2.30 p.m.; members and guests are welcome, and refreshments 
will be available. The annual general meeting will be held 
at The Law Society’s Hall at 6.30 p.m.; refreshments will be 
available from 5.45 p.m.; the agenda and procedure will be as 
set out in the October issue of The Article. Tuesday, 23rd— 
Theatre party ; details may be obtained from Miss Anne Churchill 
by telephone (ACOrn 0183, during the daytime only, please). 
Thursday, 25th—Balloon. debate: At The Law Society’s Hall 
at 6.45 p.m.; refreshments will be available from 6 p.m. ; 
chairman, Mr. Paul Clark. Monday, 29th—Concert in the 
music room of the Royal Courts of Justice, Strand; further 
details may be obtained from Mr. Paul Clark by telephone 
(HOLborn 6421, during the afternoon only, please). 
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